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PREFACE. 



Though this little book may not merit the 
description " Parvus est libelltis at medulla 
scatety^^ it contains a great deal of matter in 
a small compass, and is an attempt to put the 
pith of the subject into a few pages. As a 
pocket compendium, it is hoped that it may 
prove of use to the Profession in furnishing 
aids to the Student and reminders to the busy 
Practitioner. A great amount of time and 
labour, out of all proportion to the size of the 
book, has been expended in reducing it to its 
present dimensions, with the object of placing 
before the reader an accurate and fairly com- 
prehensive view of the subject according to 
the latest decisions. How far the Author has 
succeeded must be left for others to judge. 



S. E. W. 



Lincoln's Inn, 
April, 1900. 
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OUTLINES OF EQUITY. 



CHAPTER I. 

EQUITY : ITS ORIGIN AND NATURE. 

Equity was in its origin a system of relief designed to 
meetM;he shortcomings of the common law, " to relieve 
against its abuse or allay its rigour." (2 P. Wms, 
753.) We say system because from very early times it 
was not natural justice nor an arbitrary jurisdiction 
according to the foot or even the conscience of the 
Liord Chancellor, but a system having regard to former 
• rules, principles and precedents. Law was certain^ 
equity was flexible* But certainty, however good and 
essential in law, is apt to work hardship, and when the 
common law became Procrustean, it was then that 
equity intervened to relieve the hardships that inflexible 
rules must always entail. It is to a great extent true 
that equity arose from the inability of human foresight 
to establish any rule which, however salutary in general,, 
does not in some instances become unjust and oppres- 
sive, and operate beyond or in opposition to its intent.. 
And though this also applies to equity, for courts of 
equity are also reluctant to depart from general prin- 
ciples upon slight inconveniences and mischiefs, yet it 
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does not apply to the same extent or in the same degree 
to equity. The difference, therefore, between equity 
and common law is one more a matter of degree than 
anything else ; for equity not only follows the law, but 
" walks arm-in-arm with precedent." Hence the truest 
definition of equity is that equity gives relief where 
law fails. 

It follows that no exact definition of equity can be 
given. Its origin and development are historical rather 
than scientific. To fully explain the nature of equity 
jurisprudence it would, therefore, be necessary to give 
a detailed account and history of the common law, 
showing the numerous instances in which the latter 
refused relief. This, of course, we do not propose to do 
here. We shall content ourselves by merely pointing 
out the main principles and objects of equity, not as a 
science but as a category, that is, as a branch of the 
jurisdiction which is now exercised by the High Court. 

Lord Coke, in his summary manner, stated that 
three things were to be judged in courts of equity : 
<X)vin, accident and breach of confidence, that is, fraud, 
accident and trusts. Blackstone, following on the same 
lines, stated that courts of equity were established to 
detect latent frauds or concealments, to enforce matters 
of trust and confidence, to deliver from such dangers as 
are owing to misfortune or oversight, and to give more 
specific relief and more adapted to the circumstances 
than can be obtained by the rules of common law. 
These two general descriptions give a very fair general 
idea of the objects and scope of equitable jurisdiction. 
It may be useful to add a third, namely, that courts of 
equity had jurisdiction where a plain^ adequate and 
complete remedy could not be had at common law. The 
remedy must have been plain, for if doubtful or obscure. 
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equity asserted jurisdiction; it must have been adequate, 
for if it fell short at law, that gave equity jurisdiction ; 
it must have been complete, and reached the whole mis- 
chief and secured the whole right, otherwise equity 
would interfere. 

The above descriptions are not, and do not pretend to 
be, exact or perfect ; but they are suiEcient to give a 
general view of the subject, and will probably be found 
more useful to the student than a more comprehensive 
and elaborate definition. It is, however, important and 
necessary to point out, in one respect at least, the limits 
of those definitions, and, consequently, the limits of 
equity jurisdiction. It has already been observed that 
equity is not natural justice. There are many rights 
which equity will not enforce ; there are many wrongs 
which equity will not redress. A court of equity is 
not a court of conscience, but is governed by established 
rules and precedents ; and " after all, the question to 
what extent a court of equity will go is very largely 
one of authority as to what has been done before." 
{Re Scott and Alvarez, (1895) 2 Ch. at p. 615.) It 
will not, therefore, recognise every injury, loss or in- 
convenience as a ground for relief. {Day v. Broimrigg, 
10 0. D. 307.) 

There are cases of fraud, of accident, of mistake in 
which neither courts of law nor equity presume to grant 
relief. And where the law has determined a matter, 
equity will not interfere notwithstanding accident or 
unavoidable necessity. Thus a man may by accident 
omit to make or complete a will, yet there is no relief. 
So cases of trust may exist in which the parties must 
abide by their own false confidence in others without 
any aid from the Court. And there are many cases of 
non-performance of conditions precedent which are 

b2 
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equally without redress. These are hut a few among 
many instances which might be given to show that even 
in cases ostensibly within the scope of equity jurisdic- 
tion there are many exceptions, and to show that equity 
is not only bound by precedent and principle, but con- 
forms to and does not contradict the law. 

It will be seen, therefore, that the true nature and 
extent of equity jurisdiction, as at present administered, 
must be ascertained by a specific enumeration of its 
actual limits in each particular class of cases falling 
within its remedial justice. And this will accordingly 
be done in the subsequent pages. But before proceed- 
ing to do this, it will first be necessary to consider very 
shortly how far the Judicature Acts have affected equity, 
jurisprudence, or rather equity jurisdiction ; for it may 
be said at once that the Acts do not alter rights, but 
only deal with remedies. {Lt/ell v. Kennedy ^ 20 0. D. 
489, 491.) 

The effect of the Judicature Acts is not, as so often 
supposed, to fuse law and equity. The fusion is merely 
one of organisation. The Acts have not abolished the 
distinction between legal and equitable interests, but 
merely enable the High Court to administer legal and 
equitable remedies. {Joseph v. Lyons^ 5 Q. B. D. 280, 
per Cotton, L. J.) Although the Act of 1873, s. 25 (11), 
provides that where there is a conflict or variance between 
the rules of law and equity the latter is to prevail, this 
only makes equity the predominant partner, which to a 
great extent it always was. With regard to injunctions 
and receivers, which by s. 25 (8) may be granted when- 
ever " just or convenient," this does not alter the prin- 
ciples on which injunctions or receivers were formerly 
granted. {Day v. Brownrigg^ 10 C. D. 307 ; Holmes v. 
milage, (1893) 1 Q. B. 651.) And with regard to 
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discovery, the right of discovery under the Judicature 
Act is in principle not more extensive than it f onnerly 
was in Chancery (Lyell v. Kennedy^ 8 A. C. p. 223), 
though the rights of discovery are not limited to those 
existing in Chancery, but embrace the rights formerly 
obtaining at common law. {Broivn v. Lielly 16 Q. B. D. 
229.) 

It will be seen, therefore, that the changes made by 
the Judicature Act relate in a very slight degree, if at 
all, to the principles of equity jurisprudence which are 
the subject of the present treatise. Moreover, although 
the Act, s. 24, provides for the recognition by all divi- 
sions of the High Court of the principles adopted by 
the Court of Chancery, and thus, in theory at least, 
makes the courts of common law also courts of equity, 
yet in practice this object or effect of the Act is almost 
entirely frustrated by a subsequent provision of the 
same Act, which assigns to the Chancery Division the 
great bulk of the matters with which it was formerly 
concerned. 

The section in question (s. 34) assigns to the Chancery 
Division all causes and matters for any of the following 
purposes : — 

The administration of the estates of deceased persons. 

The dissolution of partnerships or the taking of part- 
nership or other accounts. 

The redemption or foreclosure of mortgages. 

The raising of portions or other charges on land. 

The sale and distribution of the proceeds of property 
subject to any lien or charge. 

The execution of trusts, charitable or private. 

The rectification or setting aside or cancellation of 
deeds or other written instruments. 

The specific performance of contracts between vendors 
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and purchasers of real estates, inoladiiig con- 
tracts for lecuses. 
The partition or sale of real estates. 
The wardship of infants and the care of infants' 

estates. 
Since the Act other matters have been assigned to 
tiie same division by TarioTis statutes, e.g., those arising 
under the Conveyancing Acts, the Settled Land Acts, 
the Qiiardianship of Infants Act, &c. 



CHAPTEE 11. 

GENERAL MAXIMS OP EQUITY. 

The general maxims of equity are important as laying 
down the leading principles of equity; indeed, some 
of them lie at the very root of equity jurisprudence. It 
is of importance, therefore, that they should be rightly 
imderstood and borne in mind whether in reading or in 
practice. 

1. Equity will not sulSer a Wrong to be without a 
Bemedy, or, as it is sometimes expressed, a right to be 
without a remedy. The same thing is meant : equity 
will enforce a right and redress a wrong where there is 
no remedy at law. It is obvious, from what has already 
been said, that this maxim is the foundation of a large 
part of equity jurisprudence. To it we owe the im- 
portant doctrine of uses and trusts, and in fact the whole 
jurisdiction of the Court of Chancery, for equity never 
gave relief where there was an adequate remedy at law. 
It is equally obvious, however, from the preceding 
chapter, that the maxim has certain limitations. It is 
evident that it only applies to such rights and wrongs 
as are judicially noticed — for equity is not a court of 
conscience, and takes no cognizance of moral rights and 
wrongs. It is no ground for interference, therefore, 
that a person has suffered inconvenience, or even loss, 
where that loss is without legal injury, for there is no 
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remedy in the case of clamnum absque injuria, {Day v. 
Brownrigg, 10 C. D. 294; Ajello v. Worsky, (1898) 
1 Oh, 274.) 

2. Equity follows the Law. — ^This maxim is generally 
taken to mean that equity adopts and follows the rules 
of law, and acts in analogy to those rules wherever an 
analogy exists. We shall explain and illustrate this 
meaning presently. But the maxim has a more im- 
portant and more extended meaning, and in this sense 
is, like the previous maxim, at the foundation of equity 
jurisdiction. In this sense the maxim means that equity 
*'in some cases follows the law implicitly, in others 
assists it and advances the remedy ; in others, again, it 
relieves against the abuse or allays the rigour of it, but 
in no case does it contradict or overturn the grounds or 
principles thereof." {Cotoper v. Cotoper^ 2 P. "Wms. 
753.) In this sense, therefore, the maxim has a general 
application to the whole equitable jurisdiction, and means 
that courts of equity, though acting secundum discretioneniy 
do not, as is so often supposed, act in opposition or 
antagonism to law, but in supplementing and assisting it. 

In its narrower sense, however, as following particular 
rules of law, it may be useful to give an illustration. 
Thus equity is governed by the canons of descent, and 
has never interposed to prevent the hardship caused by 
the rule of primogeniture. Again, equity construes 
executed trusts in the same way as legal limitations, 
but in the case of executory trusts equity will construe 
them according to the intention of the party creating 
them, and will not construe technical expressions with 
legal strictness. Again, although courts of equity are 
not within the words of the Statute of Limitations, yet 
they are within its spirit and meaning, and have uni- 
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iormly adopted its rules. (BuUi Mining Co. r. Osborne^ 
(1899) A. C. 351.) From this it will be seen that equity 
follows the law only in the sense that it is controlled 
hy the law. It really goes far beyond or ahead of the 
law, but in doing so it takes care not to run counter to 
established legal principles. And this is the true 
meaning of the maxim. 

5. Where Equities are equal the Law wiU prevail. 

4. Qui prior est tempore potior est jure. 

These two maxims are in principle the same. Neither 
of them expounds any equitable principle except of a 
negative kind. Both to some extent illustrate the last 
preceding maxim, that equity follows the law, inasmuch 
as they both declare that where there is nothing to raise 
an equity the law will prevail; in other words, that 
where there is nothing to give rise to equitable juris- 
diction the law will take its course. 

The result, however, is of considerable importance, 
since the effect of these maxims is to give rise to the 
doctrines of notice, priority and tacking, which will be 
dealt with in a subsequent chapter {posty p. 108), 

6. Equity looks upon that as done which ought to be 
done. — This means that where a person has incurred a 
legal obligation to do a certain thing, equity will regard 
it as done, and as consequently producing the same 
results and incidents as if it were actually done. Thus, 
if land is contr^^cted to be sold, it will in equity be 
deemed to have been actually sold and converted, and 
fill the consequences of such conversion will follow, so 
ihat if the vendor dies before completion the purchase- 
money passes under his will or goes to his next-of-kin. 

b5 
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This is the doctrine of conversion, which will be further 
considered in its proper place {post^ p. 98). This 
maxim, though usually expressed in general terms, is 
by no means universally true. Where the obligation 
is not an absolute duty, but only an obligation arising 
from contract, that which ought to be done is only 
treated as done in favour of some person entitled to 
enforce the contract as against the person liable to 
perform it. {Chetwynd v. Morgan^ 31 0. D. 696, 605, 
per lindley, L. J.) 

6. Equity imputes an Intention to fulfil an Obligation. 
— This maxim is very similar to the last, especially 
when put in another and perhaps better form, as equity 
imputes the fulfilment of an obligation. Thus, if a 
man covenants to buy and settle land, and subsequently 
buys land, but dies without settling it, this will generally 
be deemed to be done in performance or part perform- 
ance of his covenant. This is what is known as the 
doctrine of performance, and will be further dealt with 
hereafter {postj p. 97). 

7. He who seeks Equity must do Equity. — This is 
obviously nothing more than what is right and just. 
If a person seeks the assistance of equity, it is only 
natural and proper that the Court should require him 
to do what is right and reasonable. Thus, where an 
expectant heir or other person comes to the Court to set 
aside an imconscionable bargain or transaction, it is 
only right that the Court should insist as a condition 
of giving such relief that he should repay the money 
borrowed with fair interest {posty p. 34). Another 
illustration is afforded by the doctrine of a wife's equity 
to a settlement, for if a husband came to the Court to 
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get possession of his wife's property the Court would 
generally only render him assistance on condition that 
he made a fair settlement {post^ p. 157). 

8. He who comes into Equity must come with clean 
Hands. — Therefore he who seeks equity must not him- 
self be guilty of inequitable conduct with regard to 
the transaction in question. If he seeks to set aside a 
fraudulent deed, he must not himself have participated 
in the fraud. So where an infant concealing his age 
obtains from his trustees money he is entitled to on 
coming of age, neither he nor his assignees can enforce 
payment over again of the money paid during the 
minority. {Overton v. Banister y 3 Ha. 603.) 

9. Vigilantibus non dormientibus sBquitas subvenit — 
Equity will not help those who slumber over their 
rights. The Court discountenances sloth and laches, 
and, irrespective of the Statutes of liimitation, will 
refuse its aid to stale demands. The person seeking 
relief in equity must be active and vigilant in prose- 
cuting his claim. There is, however, no hard and fast 
rule as to the time within which he must come to the 
Court, but each case must be decided with reference to 
the particular circumstances and the nature of the relief 
sought. 

The above three last-mentioned maxims may be 
classed together as illustrating the general principle of 
equity that "nothing can call forth this Court into 
activity but conscience, good faith and reasonable dili- 
gence." {Smith V. (7%, 3 Bro. C. C. 460, n., per 
Lord Camden.) 

10. Equality is Equity; or, as it is sometimes ex- 
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pressed, equity delighteth in equality. The commonest 
instance of this is the disfavour with which equity always 
regards a joint tenancy. But the maxim is variously 
applied ; as, for example, in cases of contribution 
between joint contractors, co-sureties and others, in the 
case of abatement of legacies, in cases of apportionment, 
and especially in cases of marshalling of assets. 

11. Equity looks to the Intent rather than the Form. — 
This is well illustrated in the way in which equity has 
always regarded mortgages as mere securities. Thus a 
conveyance, though absolute in its terms, if shown to be 
intended as a security, will be treated as a mortgage and 
be redeemable as such. 

12. Equity acts in personam. — This is a maxim of 
procedure rather than of principle. But it is of great 
importance as giving the Court jurisdiction in cases 
relating to land outside the jurisdiction of the Court. 
In such cases the Court cannot issue execution in rem^ 
but it can and does enforce its judgment by process in 
personaniy e.g., by attachment of the person within the 
jurisdiction, or sequestration of his goods within the 
jurisdiction, until the defendant complies with the 
judgment. So the Court will make an order for an 
account of rents, for specific performance, for fore- 
closure, &c. of land abroad, provided the title to the 
land is not itself in question. {Penn v. Lord Baltimore^ 
1 Wh. & Tu. 755.) 
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CHAPTEE III. 



ACCIDENT. 



Accident, as remediable in equity, may be defined as 
an unforeseen and injurious occurrence which is not 
attributable to mistake, neglect or misconduct. 

There are, however, many cases of accident in which 
due relief could always be obtained at law, and there 
equity would not interpose. 

But where there was no adequate remedy at law, 
telief was always granted by a court of equity. And 
although courts of law have now, under the Judicature 
Acts, the remedial powers of courts of equity, yet the 
latter have not lost their original jurisdiction. 

Accordingly, the cases in which relief against 
accident will be given in equity are cases of 
(1.) Lost or suppressed documents. 
(2.) Imperfect execution of powers. 
(3.) Erroneous payments. 

In the case of lost documents, whether deeds, bonds 
or negotiable instruments, courts of equity originally 
granted relief in the case of deeds, on the ground of 
discovery being required, or in the case of bonds on 
account of the want of profert, and in the case of 
negotiable instruments because of an indemnity being 
required, feut none of these reasons for seeking the 
aid of equity now exist, since courts of law can now 
^ive discovery, dispense with a profert and impose an 
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indemnity. The fact, however, that courts of law can 
now give relief in such cases has not taken away the 
original jurisdiction of the courts of equity, which now 
consequently have concurrent jurisdiction. 

It may be added, that courts of equity have never 
acquired jurisdiction to give relief in the case of 
destroyed instruments, because there was a complete 
remedy in such cases at law. ( Wright v. Maidstoney 1 
K & I. 708.) 

With regard to erroneous payments, executors often 
pay debts or legacies in full, when there is a deficiency 
of assets, and in these cases executors, if they have 
acted in good faith and with due caution, will be entitled 
to relief. {JEdwards v. Freeman, 2 P. Wms. 447 ; but 
see Hilliard v. Fulford, i 0. D. 389.) 

So the reduction, by Act of Parliament, of public 
^stock set aside to answer an annuity is an accident 
against the liability for which equity will relieve the 
executor. {May v. Bennett, 1 Euss. 370.) 

In the absence of any countervailing equity, relief 
will be granted by a court of equity in the case of a 
defective execution of a mere power where it is created 
by an ordinary assurance, and where the defect is not of 
the very essence of the power, but such relief will only 
be given in favour of certain persons, viz. : a purchaser, 
a creditor, a wife, an intended husband, a legitimate 
child, or a charity. (Story, § 95; Tolkt v. Toilet^ 2 
Wh. & Tu. 289.) And the mere manifestation of an 
intention to execute the power, provided it is sufficiently 
declared, will be deemed a defective execution of thei 
power. {Shannon v. Bradstreety 1 S. & L. 63 ; Qurth v. 
Towmendy 7 Eq. 220.) 

But equity will not interpose in the case of a non- 
execution of a mere power ; for that would be depriving 
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the donee of the right of discretion in regard to its 
execution, except, however, in two oases, viz. : (1) where 
the execution has been prevented by fraud, and (2) 
where the power is in the nature of, or coupled with, a 
trust. 

But equity will not give relief in matters of positive 
contract. Thus, where a lessee covenants to pay rent 
or repair the premises, he will be bound to do so, not- 
withstanding the destruction of the premises by inevit- 
able accident, as by fire or tempest. {Leeds v. Cheethaniy 
1 Sim. 150 ; Metiers v. Devonshire^ 16 Beav. 252.) 

Nor will relief be granted where the accident arose 
from the gross neglect or fault of the party seeking 
relief, or his agents. {Ex parte Greenaway^ 6 Ves. 812.) 

Nor will relief be granted in favour of a person whose 
equitable right is not greater than that of the person 
against whom relief is sought, as in the case of a pur- 
chaser for value without notice. {Maiden v. Merrill, 2 
Atk. 8.) So no relief will be granted to legatees or 
devisees under a will defectively executed as against the 
heir or next of kin. ( Whitton v. Bussel, 1 Atk. 448.) 
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CHAPTER IV. 

MISTAKE. 

Mistake is sometimes the result of accident, but as 
contra-distingoislied from it, and as remediable in 
equity, it is some unintentional act or omission or error 
arising from ignorance, surprise, imposition or mis- 
placed confidence. (St. § 110.) Mistakes are of two 
kinds : mistakes of law and mistakes of fact. 

mistake of Law. — ^It is a well-known maxim that 
ignorance of law is no excuse : Ignorantia legia neniinem 
excusat. But the maxim properly speaking only applies 
to the general law of the land, and not therefore to 
ignorance of a private /ws or right. {Cooper v. Phihhs^ 
L. E., 2 H. L. 149.) This exception is, however, more 
apparent than real, for a mistake as to one's rights 
{jm) is generally a mistake of fact, or a mistake of 
fact and law. And the Court apparently assumes that 
it is a mistake of fact until it is proved to be a mistake 
of law. (Brett's L. C. 83.) The exception, therefore, 
can scarcely be said to be an exception at all; for 
apparently no relief will be given where the mistake as 
to one's rights is a mistake as to law, as, for instance, 
in the case of mistake in the construction of a written 
instrument {infra). 

It has been said, however, that if parties contract 
under a mutual mistake as to their relative and respec- 
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tive rights, the agreement may be set aside. {Cooper 
V. Phihhs^ supray per Lord "Westbury ; Allcard v. 
Walker, (1896) 2 Ch. 269.) Bat this may be doubted 
as a general proposition, apart from surprise, and at 
least it is not true where there has been any aoquiescence 
amounting to estoppel. {Re Hulkes, 33 0. D. 652; 
and see Mohan v. Broughton, (1899) P. 211.) 

Still less will the Court interfere where there has 
been a payment by mistake ; for in the case of a pay- 
ment made under a mistake of law, the Court will not 
interfere unless there is some equitable ground which 
renders it inequitable that the party should retain the 
money. {Rogers v. Ingham, 3 C, D, 351.) There are, 
however, three exceptions, or rather three grounds, for 
repayment, namely (1) where the parties are in a 
fiduciary position, (2) where there is fraud or undue 
influence, (3) where the payment is made to an officer 
of the Court as to a trustee in bankruptcy. (Brett's 
L. C. 82 ; Ex parte Simmonds, 16 Q. B. D. 308 ; Re 
Rhoades, (1899) 2 Q. B. 347.) 

The result seems to be this — that a mere naked 
mistake of law, apart from some other equity, is never 
a ground for relief in equity except in the single case 
of a payment to an officer of the Court. (St. § 138.) 

A mistake in the construction of an instrument is a 
mistake of law so far as the question of relief is con- 
cerned. {Midla'iid Rail. v. Johnsony 6 H. L. C. 798, 
811 ; Rogers v. Ingham, supra,) 

A mistake as to foreign law is a mistake of fact. 
{Leslie v. Baillie, 2 Y, 4$; C. 91.) 

It may be stated, therefore, as a general proposition, 
that no relief will be granted against a naked mistake 
of law except in the single instance above given. 
Wherever relief has been given in such cases, the 
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mistake of law was not the foundation of the relief, but 
the relief was given in respect of some superadded 
equity, such as undue influence, imposition, mental 
imbecility, surprise or confidence abused. Thus, to give 
a well-known instance, if through ignorance of the 
common rules of descent an eldest son and heir is 
induced, under the name of a compromise, to divide his 
indisputable property with his brother, the Court will 
grant relief. Here the law is so plain, and the ignorance 
or mistake so glaring, as to give rise to a presumption 
that there must have been some imdue influence, im- 
position or imbecility calling for the interference of the 
Court. (St. § 122 ; Ramsden v. Eylton, 2 Ves. 304.) 

A good illustration of the difference between a mis- 
take of law and fact is seen in the case of a compromise. 
A compromise of a doubtful point of law, if fairly 
entered into with due deliberation, will be upheld 
(St. i 121) ; but a compromise as regards facts can 
only be supported if there has been full disclosure. 
{De Cordova v. De Cordova^ 4: A. C. 692.) 

A compromise, however, though generally regarded 
as raising a question of mistake, does not, strictly 
speaking, do so ; for in a compromise the parties abate 
their claims instead of asserting them in equity. But 
a compromise, like any other contract, can be set aside 
on grounds of mistake. {Hickman v. BerenSy (1895) 
2 Ch. 638.) 

mistake of Fact. — Generally speaking, equity will 
give relief in cases of mistake or ignorance of a material 
fact (St. § 140), and even where a person has forgotten 
the facts. {King v. Stewart, 66 L. T. 339.) 

But relief will only be granted where the mistake is 
material — an obvious qualification — for, if immaterial, 
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there can be no ground for coming to the Court. If, 
however, the mistake is material, as where a person 
buys a house which is non-existent or which is already 
the purchaser's own property, relief will be given, 
whether the mistake is of one or of both parties, and 
even though the Court may itself have sanctioned the 
agreement. {Huddersfield Bank v. Lister^ (1896) 2 Ch» 
273 ; Alkard v. Walker, (1896) 2 Ch. 269.) 

Further, the fact must not only be material but must 
in general be one which could not by reasonable dili- 
gence have been ascertained by the party seeking relief ; 
for to grant relief in such cases would be to encourage 
culpable negligence on the part of persons bound to 
make due inquiries. (St. § 146.) 

Nor will relief be granted where one party withholds 
a material fact, unless he was under a legal or equitable 
obligation to communicate it. (St. § 148 ; Turner v. 
Green, (1895) 2 Ch. 205.) 

Nor where the means of information are open to both 
parties, and each is presumed to exercise his own skill 
and judgment in regard to all extrinsic circmnstances* 
(St. § 149.) 

In short, there must always be shown either the 
mistake of both parties, or the mistake of one, with 
fraudulent concealment on the part of the other, to 
justify the Court in reforming a contract. (St. § 147.) 

Where the mistake is mutual the remedy is rectifica- 
tion, but where it is unilateral the remedy is rescission* 
{Wilding v. Sanderson, (1897) 2 Ch. 614.) A mutual 
mistake may, however, be only ground for compensa- 
tion. {Bettyes v. Maynard, 49 L. T. 389.) 

But in all cases of mistake the party seeking relief 
must stand upon some equity superior to that of the 
defendant, for where the equities are equal the Court 
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will not interfere. Therefore it will not give relief 
against a bond, fide purchaser for valuable consideration 
(St. § 139), nor will it aid a volunteer, except perhaps 
in the case of a defective execution of a power. (St. 
§176.) 

Notwithstanding the rule against the admission of 
parol evidence to vary or control written agreements, 
such evidence is admissible to prove a mistake in equity, 
the Court wisely deeming such cases to be a proper 
exception to the rule, and proving its general soimdness. 
(St. § 154; Olky y.Bsher, 34 C. D. 367.) 

But parol evidence is not admissible to prove a 
mistake in a will (St. § 179), and it is moreover doubtful 
whether the Chancery Division will now exercise any 
jurisdiction to rectify mistakes in wills. {Meluish v. 
Milton, 3 C. D. 27.) 
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CHAPTEE V. 



ACTUAL FRAUD. 



The modes of fraud are infinite, and courts of equity 
have very wisely never laid down as a general proposi- 
tion what constitutes fraud, or any general rule beyond 
which they will not go in granting reUef on the ground 
of fraud, lest other means of evading the equity of the 
Court should be found. 

Though fraud has always been cognisable at common 
law, there always were and still are many cases in 
which fraud is practically irremediable at law, and over 
these courts of equity exercise an exclusive jurisdiction. 
Moreover, although fraud is not to be presumed, courts 
of equity will hold fraud established by presumptive 
evidence which would not be sufficient in a Court of 
law, though, strictly speaking, nothing is or can be 
evidence in equity which is not also evidence at law. 
{Re Terry and White, 32 C. D. 14.) 

There are two principal kinds of fraud — actual fraud 
and constructive fraud. 

Actual Fraud. — Where a party misrepresents a 
material fact in order to mislead, cheat, entrap or obtain 
an undue advantage from another, there is an actual 
fraud. And the misrepresentation may be as well 
by deeds or acts as by words, by artifices to mislead as 
well as by positive assertions. (St. § 192; Smith v. 
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Landy 8fc,j 28 0. D. 7 ; Edgington v. Fitzmauricey 
29 0. D. 469.) 

It is not necessary to constitute actual fraud that the 
party making the representation knew it to be false 
(Lagunas Co. v. Lagunas 8t/n., (1899) 2 Ch. 392) ; it is 
sufficient if he made it not knowing or caring whether 
it was true or false. But an innocent misrepresentation 
made by mistake is not a fraud, and a negligent as 
distinguished from a fraudulent misrepresentation is 
not actionable ; for there can be no fraud where a false 
statement is made with an honest belief in its truth. 
(Berrp v. Peek, 14 A. C. 337 ; Angus v. Clifford, (1891) 
2 Ch. 449, 464 ; Tomkimon v. Balkis Cons. Co., (1891) 
2 Q. B. 614; Lagunas Co. v. Lagunas Syn., (1899) 
2 Ch. 392.) 

The result of the cases, which are not very clear, may 
perhaps be stated thus : to make a statement careless 
whether it be true or false, and therefore without any 
real belief in its truth, is a fraud ; to make through 
want of care a false statement, which nevertheless is 
honestly believed in, is not fraud. 

Of Two Kinds. — Actual frauds are of two kinds: 
I. Frauds arising irrespective of the position of the 
injured party : II. Frauds arising chiefly from a con- 
sideration of the peculiar position or condition of the 
injured party. 

I. Fraud irrespective of position of Parties. — One of 
the largest classes of cases in which courts of equity 
are accustomed to grant relief is where there has been a 
misrepresentation or suggestio falsi. It should, however, 
be remembered that all misrepresentation is not fraud, 
and that misrepresentation may be relieved against on 
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other grounds, e.g,^ mistake {ante^ p. 19) or speclfio 
performance {post, Chap. XIX.). 

Suggestio Falsi. — Generally speaking, everyone is 
held responsible (1) for the consequences of a false 
representation made by him to another on which that 
other acts and is damnified. {Barry v. Croskey, 2 J. & 
H. 1.) (2) For a false representation upon which a 
third person acts and is damnified, provided that such 
representation was made with the direct intent that it 
should be acted on by such third person in the manner 
that occasions the injury. {lb,) (3) But the injury 
in the second case must be the immediate and not 
remote consequence of the representation so made. {lb.) 

The misrepresentation which is to justify the rescission 
of the contract must be the misrepresentation of a 
material fact which has induced the contract {Pulsford 
V. Richards y 17 Beav. 96 ; Gordon v. Street ^ 48 W. E». 
158) ; and a person who assists in the fraud which 
induced the contract is also liable for the loss and 
damage so caused. {Marnham v. Weaver, 80 L. T. 412 ; 
Marsh v. Joseph, (1897) 1 Ch. 213.) 

Again, the misrepresentation must (at least in cases 
of vendor and purchaser) be something more than mere 
puffing, for that of course does not constitute fraud — 
simplex commendatio non obligate And where each party 
must be taken to rely upon his own judgment, there is, 
generally speaking, no fraud, though under exceptional 
circumstances even mere commendation may become 
a material element of fraud. {Smith v. Land, 8fc., 28 
C. D. 7.) 

Further, if a person is not misled he cannot complain ; 
but it is not enough that he had the means of know- 
ledge within his reach {Redgrave v. Jffurd, 20 0. D. 1) ; 
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and if the misrepresentation is ambiguous, it is on him 
to prove that he was misled thereby. {Smith v. Chad^ 
wick, 9 A. C. 187.) 

Suppressio Veri. — "With regard to oonoeahnent or 
suppressio veri, very much the same principles apply. 
But in such cases the concealment must be of a fact 
which the party was under a legal obligation to disclose; 
and where there is no such obligation mere silence^ 
however material the fact, will not be sufficient to set 
the transaction aside. {Turner v. Greeny (1895) 2 Ch. 
206.) 

And, generally speaking, there is no legal obligation 
on a purchaser to make disclosure to a vendor, as in the 
well-known instance of a man buying an estate in which 
he knows there to be a mine of which the vendor is 
ignorant. {Fox v. Mackreth, 1 Wh. & Tu. 141; ct 
Boswell V. Coaks, 11 A. C. 232.) And, on the other 
hand, although a vendor is imder certain well recog- 
nised duties towards the purchaser, and will be guilty of 
fraud if he sells without a title, or conceals incumbrances 
{Marnham v. Weaver, 80 L. T. 412), yet in many cases^ 
and especially in the case of sale of personal chattels, 
the maxim caveat emptor applies, and the purchaser is 
bound by the sale notwithstanding intrinsic defects 
regarding which the vendor has simply held his tongue 
— Nam qui tacet non videtur affirmare. {Walker v. 
SymondSf 3 Swanst. 62.) 

There are cases, however, where, from the very nature 
of the transaction, the mere silence of the party is 
naturally and properly deemed to amount to a direct 
affirmation. Thus, in cases of insurance, where the 
facts material to the risk are generally within the know- 
ledge of the insured only, who is bound to communicate 
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them, if they are withheld, whether by design or acoi* 
dent, it is fatal to the contract* {London Ass, v. Mamely 
11 C. D. 363 ; Thomson v. Weems, 9 A. C. 671.) 

Mere inadequacy of price or other inequality in a 
bargain does not per se constitute a ground for setting 
aside the bargain in equity* {Harmon v. Guest^ 6 
D. M. & G-. 424.) But the inadequacy may be so grosd 
or bargain so unconscionable as to be strong evidence of 
fraud, and in such a case the transaction will be set asidd 
if the party had no competent and independent advice* 
{Rees V. De Bernhardy, (1896) 2 Ch. 437.) 

A fraudulent contract is, generally speaking, voidable 
and not void, and is therefore valid until avoided. It 
is a general rule that courts of equity will not set 
aside a voidable contract if the parties can no longer be 
placed in statu quo ; and rescission may become impos* 
sible if the rights of third parties have intervened 
{Lagunas Co. v. Lagunas 8t/n,, (1899) 2 Oh, 392, -pet 
Lindley, M. E.), for instance, a fraudulent contract to 
take shares cannot be rescinded after a winding up> 
since the rights of the general creditors would-be affected. 
{Cavendish-Bentinck v. Fenn^ 12 A. 0. 652.) 

II. Fraud arising from Position of the Parties. — Aa 
regards actual frauds arising chiefly from the position 
or condition of the injured party : — 

(1.) And first, as regards fraud arising from the 
rAoiivQ positions of the parties. We have already seen 
in the case of insurance, that where a person is bound 
to make disclosure and conceals material facts, tho 
transaction will be set aside on the ground of fraudulent 
concealment. This principle also applies to releases 
and family arrangements. (St. § 217). But by fat 
the most comprehensive class of cases of undue conceal*' 
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ment arises from some peculiar relation or fiduciary 
.character between the parties. Among this class are to 
be found those arising from the relation of trustee and 
cestui que trmt, solicitor and client, principal and agent 
or surety, parent and child, guardian and ward and 
others. In these and the like cases, the law in order 
to prevent undue advantage being taken of the relation 
requires the utmost good faith — uberrima fides — ^in all 
transactions between the parties, and the onus of 
proving the perfect fairness of the transaction rests upon 
the person who enters into it with a person placing 
•confidence in him. (St. § 311.) This principle does not, 
however, apply to the relation of husband and wife. 
(Barron v. Willis, 68 L. J. Oh. 604). 

The above cases of fraud are often treated as cases of 
constructive fraud, but it is submitted that they fall 
more properly under the head of actual fraud, for if 
ihere is undue concealment or influence there is actual 
•fraud, and if there is neither and the transaction is 
perfectly fair there is no fraud at all, except perhaps in 
the case of a purchase by a trustee. 

(2.) With regard to frauds arising from the condition 
of the injured party, it is upon this ground that con- 
tracts and other acts of idiots, lunatics, and other 
persons non compotis mentis are set aside. The courts 
•of equity watch with the most jealous care every 
attempt to deal with such persons ; and whenever there 
is not entire good faith, or the contract is not for the 
benefit of those persons, courts of equity will set it aside 
or make it subservient to their just rights and interests. 
(St. § 228.) 

With regard to drunkenness, the case is stated to be 
•somewhat different. It is only a ground for relief when 
-fio excessive as to deprive the person of his reason and 
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understanding. If there be not that degree of drunken- 
ness, the Courts will not interfere unless there has been 
some unfair advantage taken, or some fraudulent con- 
trivance or imposition practised. (St. § 231 ; Clarkson 
V. Kitsofij 4 Ghr. 244.) It is somewhat difficult to see 
the distinction between this and the preceding cases, but 
the distinction, though nowhere stated, is probably this, 
that the onus, in the case of drunkenness, is shifted on 
to the person injured. 

Closely allied to the foregoing are cases where the 
person, though not insane or imbecile, is yet of such 
great weakness of mind as to be exposed to imposition. 
And it is immaterial from what cause that weakness 
arises, whether it arise from infancy or old age, illness, 
necessity or overwhelming calamity (St. § 234), for the 
principle extends to every case in which the person 
injured was in a position or condition to be easily 
imposed upon. (St. § 234 ; Lj/on v. Some, 6 Eq. 655 ; 
Corbett v. Brock, 20 Beav. 524.) And there are cases 
of an analogous nature where the party is subjected to 
undue influence, although of competent understanding, 
as where he acts under duress, or extreme terror, or 
threats, or apprehension short of duress. For in cases 
of this sort he has no free will, but stands in mneulis. 
And the constant rule in equity is, that where a party 
is not a free agent nor equal to protecting himself, the 
Court will protect him (St. § 239 ; Jffawes v. Wyatt, 3 
B. C. C. 158), provided in all cases that he has not 
slumbered over his rights, and that the parties can be 
placed in statu quo. {Allcard v. Skinner, 36 C. D. 145 ; 
St. § 228.) 

It should be noticed that in some cases contracts are 
not merely voidable on the ground of fraud, but are 

c2 
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absolutely void, as in the case of lunatics and infants 
{post. Chap. XXII.), and cannot be confirmed. 

It is obvious that the above principle with regard to 
fiduciary relation will cease to exist as soon as the 
relation ceases to exist, but this is only true when the 
relationship has entirely ceased, not only in name, but 
in fact, and the parties are at arm's length ; for the 
principle continues to apply for so long after the relation 
has ceased, as the reasons on which it is founded continue 
to operate {Carter v. Palmer y 8 CI. & F. 657; Hobday 
V. Peters, 28 Beav, 349). Thus, the principle applies 
to transactions by an infant shortly after coming of 
age. {De Witte v. Addison, 80 L. T. 207.) 

It has already been stated that relief against fraud 
will only be given where the parties can be put in statu 
quo, and the rights of third parties do not intervene. 
"Where this is the case, there is an important corollary 
to the above principle in the rule, that where one of two 
innocent parties must suffer by the fraud of a third 
person, that one must be the suflEerer who, however 
innocently, has put it in the power of the third person 
to commit the fraud. {Munter v. Walters, 7 Ch. 75.) 
Thus, if a plaintiff execute a mortgage to his solicitor, 
believing it to be a merely formal document, and the 
solicitor fraudulently raises money upon it, the plaintiff 
and not the lender must bear the loss. {French v. Sope^ 
66 L. J. Ch. 363.) 
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CHAPTER VI. 

CONSTRUCTIVE FRAUD. 

Having thus briefly considered actual or meditated or 
intentional fraud, we will now pass to legal or con- 
structive frauds. By constructive frauds are meant 
such acts or contracts as, although not originating in 
any evil design, are yet, by their tendency to deceive or 
violate confidence or injure public interests, deemed 
equally reprehensible with positive fraud, and are there- 
fore prohibited as within the same reason and mischief. 
(St. § 258.) 

The foundation of the jurisdiction in such cases is 
the wise desire of the Court to apply preventive justice 
60 as to shut out the inducements which lead to a wrong, 
rather than apply remedial justice when the wrong has 
been done. 

Constructive frauds are usually divided into three 
classes : — (1.) those arising from some fiduciary or con- 
fidential relation; (2) those against public policy; 
(H) mixed and miscellaneous cases which operate as a 
virtual fraud. 

I. Fraud arising from Belation of Parties. — We have 
already stated that in our opinion the first class falls 
more properly under the head of actual frauds {antcy 
p. 26), Take for instance a typical case of a gift to a 
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father from a child who is still under the father's control^ 
there the onus is on the father to show that the child 
had independent advice, that he knew all the facts, and 
that he intended to confer the benefit. If the father 
cannot prove these things the gift will be set aside 
(St. § 309), and according to most text writers on the 
ground of constructive fraud. But if the father cannot 
prove these points — if the child had no advice, did not 
know the facts, nor intended to confer the benefit — it 
would seem to be a clear case of actual^ and not merely 
constructive, fraud. 

There are, however, cases in which transactions are set 
aside on the ground of fiduciary relation which are not 
oases of actual fraud ; but these are not, strictly speak- 
ing, cases of fraud at all. The principle upon which 
the Court acts in such cases is not relief against frauds 
but the prevention of fraud. The transaction is set 
aside, irrespective of fraud or undue influence, on the 
principle of guarding against the risk of abuse of the 
fiduciary position, and of removing the person in that 
position from temptation. The principle is that a 
person in a fiduciary position is boimd not to do any- 
thing which can place him in a position inconsistent 
with the interests of his trust, or which has a tendency 
to interfere with his duty. The principle and the cases 
illustrating it are important, as for instance the case of 
a trustee purchasing trust property from himself. Here 
there is no question of imdue influence, and the cestui 
que trust can set aside the purchase however bond fide 
and innocent it may be, quite irrespective of fraud and 
whether the trustee has made any advantage or not. 
(St. § 322 ; Lewin, 10th ed. 551.) 

It is difficult, therefore, in many cases to distinguish 
^ses of actual and constructive fraud. Indeed they 
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are often both to be found in the same transaction, and 
any attempt to further distinguish them would be a 
task of little utiKty, and would only tend to perplex the. 
student. 

II. Frauds against Public Policy. — ^As instances of 
constructive frauds so denominated as being contrary to 
public policy may be mentioned : — 

1. Marriage brokage contracts by which a person 
engages to give another some remuneration or reward if 
he will negotiate an advantageous marriage for him. 
Such contracts are utterly void and incapable of con- 
firmation, and money paid under them may be recovered 
back in equity. (St. § 263 ; Smith v. Brunningy 2 Vem. 
392.) 

2. On the same principle every contract by which a 
parent or ffuardian obtains any remuneration or reward 
for promoting or consenting to the marriage of Ms oMd 
or ward is void. (St. § 266 ; Kent v. Aliens 2 Vem. 
588.) 

3. Of a kindred nature and governed by the same 
rules are all agreements made as a reward for using 
influence over another person to induce him to make a 
will in a person's favour. {Bebenkam v. Ox^ 1 Ves. 
276.) But such oases must be carefully distinguished 
from those where there is an agreement between rela- 
tives to share the estate equally whatever be the effect 
of the will, for silch an agreement is valid where no 
restriction is imposed upon the devisee. (St. § 265 ; 
Eiggim v. Eill, 56 L. T. 426.) 

4. Equally void and on the same ground are all 
contracts made in violation or derogation of the treaty 
of marriage, as where by secret agreement an intended 
wife's portion is made to appear more than it really is 
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(Qale V. LindOy 1 Vem. 475 ; and see Re Great Berlin 
Co.y 26 C. D. 616), and in this class also fell those cases 
of fraud upon the marital right which were formerly of 
considerable importance {Strathmore v. Bowes, 1 Wh. & 
Tu. 613), but which have now been rendered obsolete 
by the Married Women's Property Act. {Posty Chap. 
XXIII.) 

5. It is upon the same ground of public policy that 
contracts or conditions in restraint of marriage are held 
void. If, however, they are reasonable in themselves 
and do not operate as an undue restraint, they are 
good. {Re Nourse, (1899) 1 Ch. 63.) But if they are 
in general restraint of marriage, or of so rigid a nature 
that they unreasonably restrain the choice of marriage, 
they are void. (St. § 280.) But a condition in re- 
straint of a second marriage though general is good, 
and whether it be in restraint of a man or woman. 
(Allen V. Jackson, 1 C. D. 399.) 

6. So also contracts in general restraint of trade are 
void on the same ground. (Davies v. Davies, 36 0. D. 
359.) But if the restraint is no wider than is reason- 
ably necessary for the protection of the covenantee, and 
is not injurious to public interests, it will be good 
though unlimited as to space, if founded on a valuable 
consideration. {Maxim-Nordenfelt Co. v. Nordenfelty 
(1894) A. C. 535, 565 ; Underwood v. Barker, (1899) 

1 Ch. 300.) And a person may lawfully sell a secret 
in his trade or business and restrain himself from using 
that secret. {Benwell v. Inns, 24 Beav. 307.) Further, 
the Court will, where possible, sever what is reasonable 
from what is unreasonable and hold the restraint good 
so far as it is reasonable. {Haynes v. Doman, (1899) 

2 Ch. 13.) 

7. Also all agreements made in violation of a public 
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trust or tending to interfere with the administration of 
justice {Lound v. Grimwade^ 39 C. D. 605) are held 
void, e.g.<t contracts for the buying, selling or procuring 
of public offices {Chesterfield v. Janssen, 1 Wh. & Tu. 
289), contracts in the nature of champerty {Rees v. 
De Bemhardy, (1896) 2 Ch. 437). And generally all 
agreements foimded on a corrupt or immoral considera- 
tion are treated as frauds upon public policy or public 
law. 

Generally speaking, courts of equity will not inter- 
fere in the case of fraudulent agreements where both 
parties are participators in the fraud, acting upon the 
well-known maxim: In pari delicto potior est conditio 
possidentis. But where the agreement is against public 
policy, the fact that the party is particeps criminis is not 
material, since the relief is given not for the benefit of 
the party, but for the benefit of the public, though the 
party may indirectly benefit thereby. {Roberts v. iJ., 
3 P. Wms. 66.) 

in. Cases of virtual Fraud. — With regard to the 
third group of constructive frauds which fall within 
neither of the preceding ones, but which, nevertheless, 
operate substantially as frauds on the parties themselves, 
or on third persons, may be instanced the following ; — 

1. Those cases where the Statute of Frauds, which 
was designed as a protection against fraud, is sought to 
be made a protection for fraud, or in other words is 
made an engine of fraud. Hence, in a variety of cases 
where, by fraud, imposition or mistake, a contract which 
ought to have been reduced into writing has not been 
80 reduced, courts of equity will enforce it, notwith- 
standing the statute, against the party, guilty of a 
breach of confidence, who attempts to shelter himself 

c5 
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behind the statute. Thus it is a fraud on the part of 
a person to whom land is conveyed on trust, to deny 
the trust and claim the land, and it is competent for the 
person so conveying to prove the trust by parol evidence. 
{Rochefoucauld v. Boustead^ (1897) 1 Ch. 196.) 

2. Equity also interferes in the case of common 
sailors, who are supposed to be so extremely generous, 
improvident and credulous as to be specially liable to 
be imposed upon. Hence contracts of seamen, respect^ 
ing wages and prize-money, axe viewed with great 
jealousy, and are generally relievable where any imdue 
advantage has been taken. (St. § 332.) The principle 
of relief in these cases, however, seems to be the same as 
that in the case of expectant heirs. 

3. Belief is also granted in what are called catching 
bargains with heirs, reversioners and expectants during 
the life of their parents or other ancestors. In many 
of these cases there is actual fraud, but in all cases the 
transaction will be set aside unless it can be shown to 
be fair, just and reasonable. And this is still so not- 
withstanding the Sales of Reversions Act (31 & 32 
Yict. c. 4), which enacts that such transactions shall not 
be set aside merely on the ground of imdervalue. The 
Act does not, however, affect the jurisdiction of the 
Courts to set aside such transactions wherever there is" 
fraud or unfair dealing, and inadequacy of price may 
still be evidence of fraud. Nor does the Act in any 
degree alter the onus probandi in such cases. {Ayles-- 
fm^dY. Morris, 8 Ch. 484, 490.) 

The principle also applies where the expectant has no 
property of his own and no expectation of any, except 
such general expectations as are founded on his father's 
position in life. (Nevill v. Smiling, 15 C. D. 579.) It 
also applies even where the property is in possession in 
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the case of a poor and ignorant person acting without 
independent advice. {Fry v. Lane^ 40 0. D. 312, 322 ; 
Jones V. Kerr^ ib.y 449.) 

4. Upon similar principles also post obit bonds and 
other securities of a like nature are set aside when made 
hy heirs and expectants. A post obit bond is an agree- 
ment on the receipt of money by the obligor to pay a 
larger sum upon the death of a person from whom he 
(the obligor) has expectations. (St. § 342.) ' 

The doctrine with regard to expectant heirs was said 
to be subject to two qualifications, viz., that the parent 
or other ancestor was ignorant of the transaction, and 
that the transaction was entered into under pressure of 
necessity. These two propositions are perfectly clear, 
and the reason there are so few decisions on them is 
because they are apparently always assumed and never 
questioned. {King v. Samlety 2 M. & K. 473.) It is, 
however, truer to say that the two characteristics always 
to be found in such cases are weakness (which may be 
due to necessity) on the one side, and advantage taken 
of that weakness on the other. {Ayksford v. Morris^ 8 
Oh'. 489.) 

And this is borne out as regards the pressure of 
necessity by the fact that when the pressure has ceasedi 
and the party, upon full information adopts and con- 
firms the contract, it will be binding. {Jacques- Car tier 
V. Montreal Bank^ 13 A. 0. 111.) But this can only be 
where the transaction is voidable and not void. Thus, 
if the expectant be an infant, his contracts are void 
under the Infants Relief Act, 1874, and cannot be 
confirmed. 

5. Other cases of constructive fraud are where a 
person knowingly produces a false impression on 
another, who is thereby drawn into some act injurious 
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to himself. Many of these are oases of actual fraud ; 
but many of them are cases of constructive fraud, and 
these are for the most part cases of equitable estoppel. 
If, therefore, a man having a title to an estate which is 
offered for sale, stands by and does not forbid it, and 
thereby another person is induced to purchase it, the 
party so standing by will be bound by the sale : Qui tacet 
consentire videtur ; qui potest et debet vetare, j'ubety si non 
tetat. So, if a person allow another innocently to lay 
out money on the former's estate without giving him 
notice, he will not be allowed to assert his title without 
fully indemnifying him for all his expenditure. ( Cawdor 
V. Lewis, 1 T. & C. 427 ; TTilmott v. Barber, 15 0. D. 96.) 
So a company will be estopped from denying that 
shares are fully paid up if they have issued certificates 
to that effect. {Re Veuve Monnier, 1896, 2 Oh. 625.) 
And in cases of this sort, neither infancy nor coverture 
will constitute any excuse for the party guilty of the 
concealment, for neither infants nor any other persons 
are privileged to practise deception. (St. § 385.) 

And just as a person cannot derogate from his own 
grant, so he cannot derogate from a state of things 
which he has held out as an inducement to another to 
enter into a contract. Thus, if a person represent to a 
purchaser or lessee that he (the vendor) cannot obstruct 
a view, or that he will keep the estate as a residential 
property, he will be restrained from acting in violation 
of the representation so made. {Piggott v. Straton, 1 
D. F. & J. 33 ; Mackensie v. Childers, 43 C. D. 265 ; 
Hudson V. Cripps, 1896, 1 Ch. 265.) 

6. Formerly agreements whereby parties agreed not 
to bid against each other at a public auction were 
thought to be void on the ground of constructive fraud 
(Sugd. V. & P., 14th ed. 118), though they are not so 



CONSTEUCTIVE FEAUD. 37 

now. (Re Carew, 26 Beav. 187.) But by the Sale of 
Land by Auction Act, 1867 (30 & 31 Vict. o. 38), a 
right to bid must be reserved by the vendor in the con- 
ditions of sale. And a similar provision as to goods is 
contained in the Sale of Goods Act, 1893, s. 68. 

7. Generally speaking, every gift to a person in a 
fiduciary position, as from beneficiary to trustee, client 
to solicitor, or infant to parent or guardian, is fraudu- 
lent and voidable if there is any imdue influence, unless 
the donor has full information and is a perfectly free 
agent. Also every secret profit, whether bribe, bonus, 
or gift, made to a person in a fiduciary position, as 
agent, director, promoter, &c., must be accounted for to 
his principal. Also a gift is fraudulent as against 
creditors under 13 Eliz. c. 5. And a fortiori a clan- 
destine gift to one creditor in fraud of the others is 
utterly void, even against the debtor himself, who may 
recover it back. {Mare v. Sandford, 1 Giff. 288.) 

8. A power of appointment must be exercised bond 
Jide for the end designed, otherwise it is void. {Aleyn 
V. Belchier, 2 Wh. & Tu. 308.) This principle has 
been somewhat modified by legislation, but subject to 
that legislation it is still true. By the Illusory Appoint- 
ments Act (1 Will. IV. c. 46) it was enacted that no 
appointment should be invalid on the ground merely 
that a nominal or illusory share of the property had 
been appointed to an object of the power. And by the 
Powers Amendment Act, 1874 (37 & 38 Vict. c. 37), 
the appointor need not now appoint any share at all to 
a particular appointee unless the power itself expressly 
directs that no object of the power is to receive less 
than some specified amount. An appointment, there- 
fore, is no longer bad because it is not made in favour 
of all the objects of the power; but subject to this the 
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old doctrine still holds good, that an appointment not 
made bond fide for the end designed is fraudulent and 
void. Thus, if a parent, having a power of appoint- 
ment among his children, appoints to one or more of- 
them upon a bargain for his own advantage, equity 
will relieve against the appointment — as e. ^., where 
there is a secret understanding that the child shall 
assign a part of the fund to a stranger or to the father's 
creditors. {Dauheny v. Cockburn, 1 Mer. 626 ; Carver 
V. RichardSy 1 D. F. & J. 648.) So if a parent, having 
a power to raise portions, appoints to a child during 
infancy and while not in want of a portion, and the 
death of the child is at the time expected, he will not 
be allowed, on the child's death under age, to derive 
any benefit from the appointment as representative of 
the child. {Roach v. Trood, 3 C. D. 429.) 

When an appointment is void on the ground of fraud, 
if any part of it is free from fraud, and that part is 
severable, it wUl, as to that part, be valid notwith- 
standing the failure of the other part. (De Hoghton v. 
Be Hoghtouy 1896, 2 Ch. 385.) 

And it is important here to notice that the doctrines 
applicable to the fraudulent appointments do not apply 
to the release of a power which is not coupled with a 
duty. The fact that a release of a limited power will 
result in a benefit to the donee of the power does not 
make it either fraudulent or void. Thus, where a 
tenant for life had an exclusive power to appoint to his 
daughter and her issue, and in default to the daughter 
absolutely, and the father, having released the power, 
induced his daughter to join in mortgaging the fund 
for his own purposes, the release was held valid. (Re 
Somes, 1896, 1 Ch. 250.) 
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CHAPTEE YII. 

EXPRESS TRUSTS. 

Origin of Trusts. — The origin and history of trusts is 
more a matter of conveyancing and real property law 
than of equity jurisprudence. This, therefore, is all 
that need be stated here. Trusts date back to the time 
of Tyrrell's Case (Dyer, 155, Tud. L. C. E. P.), which 7 
decided that there could not be a use upon a use ; and ' 
it was mainly this decision which gave rise ^ to our 
modem doctrine of trusts. For upon this decision the 
Court of Chancery interfered and held that though the 
owner of the first use took the legal estate, yet he held 
it only for the benefit of the person who had the last 
use, in other words, he held it upon trust for the cestui 
que use. 

This, however, only applies to real property and has 
no application to personalty. The Statute of Uses did 
not apply to personal estate; and as regards this latter 
species of property, it was always simply a question 
whether it had been by express terms or by necessary 
implication vested in one person for the benefit of 
another. If so, then there is a trust. 

Statute of Frauds. — ^It may be well, before dealing 
with the different classes of trusts, to refer to the Statute 
of Frauds. That statute (sect. 7) provides that all 
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declarations or creations of trusts of any land shall be 
in writing signed by the person declaring the same, 
and (sect. 9) all grants and assignments of any trust 
shall likewise be in writing and signed by the party 
granting or assigning the same. But the statute (sect. 8) 
recognizes two exceptions, namely : (1) trusts arising or 
resulting from any conveyance of land by implication 
or construction of law ; (2) trusts transferred or ex- 
tinguished by operation of law. But pure personalty 
is not within the Act, that is, it is not within the 7th 
section, which treats of declarations of trust, though it 
is within the 9th section, which treats of the assignment 
of trusts. 

A trust is a beneficial interest in, or beneficial owner- 
ship of, real or personal property, unattended with the 
legal ownership. (2 Sp. 875.) 

« 

Express and Implied Trusts. — Trusts may be classified 
under three heads, namely : express trusts, implied 
trusts and constructive trusts. And express trusts may 
be further divided into private trusts and charitable 
trusts. 

This classification is convenient in dealing with the 
subject, but it is of little practical utility. Further, 
the line of demarcation between express and constructive 
trusts has not been drawn with any precision. {Soar v, 
Ashwell, (1893) 2 Q. B. 390, 401.) Again, a resulting 
trust, though an implied trust, is for some purposes at 
least an express trust (Lewin, 10th ed. 1069), and an 
express trust may be proved by parol. {Rochefoucauld 
v. Boustead, (1897) 1 Ch. 196.) 

An express trust may be described as a trust which 
is clearly expressed or clearly intended. {Miles v. 
Harford, 12 C. D. 691, 699.) It need not be in writing. 
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but may be proved by parol evidence. (Lewin, 10th ed. 
1069 ; Hochefoucauld v. JBoustead^ supra). 

Trusts : Executed and Executory. — ^Express trusts may 
be either executed or executory. 

A trust is executed when it is fully and finally 
declared by the instrument creating it, that is, where 
the limitations are complete and final, or, as is sometimes 
said, where the settlor is his own conveyancer. If there 
is nothing to do but to take the limitations and convert 
them into legal estates, then the trust is executed. 
{Egei'ton v. Brownlow^ 4 H. L. C. 210.) 

On the other hand, an executory trust lies in inten- 
tion — an intention not merely implied but expressed, 
though not fully and completely expressed. Where a 
testator, instead of expressly stating what he means, 
instead of putting into words the precise nature of the 
limitations, says in effect, there are my intentions, do 
your best to carry them out, then the trust is executory. 
(Miles V. Harfordy supra,) Here, then, we have an 
instance of an express trust which is not expressly stated 
but expressly intended. 

The importance of the distinction between executed 
and executory trusts lies in the different way in which 
they are construed by courts of equity. In the case of 
executed trusts the Court puts the same construction on 
technical words as is put by a court of law on the 
limitations of legal estates. Thus, an estate given in 
trust for A. for life, with remainder in trust for the 
heirs of the body of A., will, according to the rule in 
Shelley* s Casey which is a rule of law, be held to give A. 
an estate tail. On the other hand, in the case of exe- 
cutory trusts, the Court may or may not put the same 
construction on technical words as is put by courts of 
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law, but will, in completing the executory trust, mould 
it so as to accord with what it collects to be the real 
intention of the party ; in other words, the Court sub- 
ordinates the language to the intent. {Sackvilie-West 
V. Holmesdaky L. R. 4 H. L. 543.) 

In construing executory trusts, therefore, the main 
thing is the intention of the testator or settlor. 
But in arriving at that intention a material distinction 
is to be observed between a trust executory arising in 
marriage articles and one arising in wHls ; for in the 
former the Court has a clue to the intention from the 
very nature of the instrument, but in wills the Court 
knows nothing of the object in view d priori^ but, in 
collecting the intention, must be guided solely by the 
language used in the will. So that, the design of 
marriage articles being to benefit the children of the 
marriage, a limitation to the husband and the heirs of 
his body will only be construed to give him a life estate ; 
whereas the same words in a will by trust executory, 
would give him an estate tail imless a contrary intention 
appeared in the will itself. {Olenorchy v. Bosvilky 2 
Wh. & Tu. 763.) 

Voluntary Trusts. — Where there is a valuable con* 
sideration and a trust is intended, formalities are of 
minor importance, since if the transaction cannot take 
effect as a trust it can be enforced as a contract. But 
where there is no consideration, the trust will only be 
supported provided it was in the first instance perfectly 
created. {Ellison v. Ellisony 2 Wh. & Tu. 835.) 

The question what constitutes a good voluntary trust 
raises the important question what is necessary to create 
a valid trust, in other words, when and how a trust is 
created. It is sometimes said that three things are 
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neoessary essentials of every express trust, namely, the 
object must be certain, the subject must be certain and 
the intention must be certain. This is so obvious as to 
hardly need stating, for it is perfectly clear that there 
must be someone to benefit by the trust, there must be 
something to declare a trust of, and it is equally evident 
that there can be no express trust where none is in- 
tended. (Lewin, 10th ed. 84.) All these things, 
however, may be present and yet there may be no 
trust. We propose, therefore, to consider very briefly 
what is necessary, in addition to the above essentials, to 
create a valid trust inter vivos, 

A trust is not perfectly created when there is a mere 
intention of creating a trust or a voluntary agreement 
to do so, and the settlor himself contemplates some 
further act for the purpose of making it complete. 
(Lewin, 10th ed. 68.) 

If the settlor proposes to convert himself intcra trustee, 
then the trust is perfectly created as soon as the settlor 
has executed an express declaration of trust intended to 
be final and binding upon him, whether the property 
be legal or equitable, and whether capable or incapable 
of transfer. {Ibid,) 

If the proposed trustee is a stranger and the subject 
of the trust is a legal interest and one capable of legal 
transfer, then the trust is not perfectly created unless 
the legal interest is actually vested in the trustee. 
(Lewin, 10th ed. 70.) 

If the subject of the trust is not capable of legal 
transfer, then the case seems to come within the prin- 
ciple, applicable to aU voluntary transfers, that if the 
settlor does all that he can and makes all the assign- 
ment that is possible, then a binding trust is created. 
{lb. 71.) 
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Precatory Trusts. — With regard to the intention to 
create a trust, it is not necessary that technical words 
should be used. Words of recommendation, entreaty, 
request, hope or wish, such as "fuU confidence," 
"heartily beseech," "weU know," "of course he will 
give," may amount to a trust, if it appears that a trust 
was intended. But the tendency of the courts is 
distinctly against the establishment of precatory or 
recommendatory trusts. Undoubtedly confidence, if 
the context shows that a trust was intended, may create 
a trust ; but a mere confidence that a person will do a 
certain thing will not impose a trust. In short, the 
Court wiU not allow a precatory trust to be raised 
unless, on consideration of all the words employed, it 
comes to the conclusion that it wad the intention to 
create a trust. Here, again, as so often happens in 
equity, the intent overrides the language. {Adams and 
Kensington Vestry, 27 C. D. 394 ; Brett's L. C. 19 ; Re 
Hamilton, (1895) 2 Ch. 370; Re Williams, (1897) 
2 Ch. 12.) 

Fraudulent Trusts. — A voluntary trust, though com- 
plete on the face of it, may be set aside in equity if 
obtained by undue influence (ante, p. 26), or if executed 
under a mistake {ante, p. 18). 

By the Statute 13 Eliz. c. 6, all conveyances and 
gifts of land or goods are void against creditors unless 
made for valuable consideration, botid fide and without 
notice. The Act does not declare all voluntary trusts 
to be void, but only such as are fraudulent. A volun- 
tary conveyance, however, is deemed to be fraudulent 
within the statute if it tend to defeat or delay creditors. 
It was at one time thought that the mere fact of the 
settlor beiug indebted at the time of the settlement was 
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sufficient to invalidate it* The true test, however, is 
whether the settlor has left sufficient property outside 
the settlement to pay his debts ; if he has not, an intent 
to defeat his creditors wUl be presumed. {Freeman v. 
Pope, 5 Ch. 538; Brett's L. 0. 54.) On the other 
hand, though the settlor was perfectly solvent, yet if he 
intended to withdraw the bulk of his property from the 
reach of his creditors in the event of insolvency, the 
. settlement is void. {Ex parte Russell, 19 0. D. 688; 
Re Ridler, 22 0. D. 74.) 

A voluntary settlement can be impeached, not only 
by creditors at the time of the settlement, but by subse-^ 
quent creditors, if it can be proved that the settlor con- 
templated in fact a fraud upon such subsequent creditors 
(Lewin, lOth ed. 80), or if any debt incurred at the date 
of the deed remains unsatisfied. {Freeman v. Pope, 
supra.) And voluntary creditors have the same right 
in this respect as creditors for value. {Adames v. Hallett, 
6 Eq. 468.) 

A deed will be set aside against a purchaser toith 
notice. Therefore a deed, though founded on a valuable 
consideration, even a consideration of marriage, wiU be 
void if made with intent to defraud creditors. {Re 
Pennington, 59 L. T. 774 ; aff. W. N. 1888, 205.) 

The rule as to acquiescence and laches barring the 
remedy does not apply to these cases, since they arise 
on statute. {Re Maddever, 27 0. D. 523.) 

Formerly a voluntary settlement of land was void 
under 27 Eliz. c. 4, as against a subsequent purchaser 
for valuable consideration, even though with notice; 
and though the grantor could not compel specific per- 
formance, the purchaser might do so. But now, by the 
Voluntary Conveyances Act, 1893 (except as regards 
purchasers before the Act), no voluntary conveyance 
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made bond fide and without any actual fraudulent in- 
tent shall be deemed fraudulent or void within the 
meaning of 27 Eliz. o. 4. 

Even before the Voluntary Conveyances Act a very 
slight valuable consideration was sufficient to support a 
post-nuptial settlement. {Heimson v. NeguSj 16 Beav. 
594 ; Shurmur v. Sedgtmcky 24 0. D. 597.) And, on the 
other hand, even an ante-nuptial settlement would be 
set aside as fraudulent as against a subsequent pur- 
chaser where the marriage was whoUy illusory as a 
consideration and the wife was aware of the real 
character of the transaction. {Colombine v. Penhally 
1 Sm. & G. 228; Sulmer v. Sunter, 8 Eq. 46.) 
And this would, no doubt, still be the case, there 
being a fraudulent intent within the last-mentioned 
Act. 

By the Bankruptcy Act, 1883, s. 47, any post-nuptial 
settlement made within two years of the subsequent 
bankruptcy of the settlor is, ipso facto, void on the bank- 
ruptcy, that is, against the trustee in bankruptcy ; and 
also if made within ten years, unless the cestuis que 
truatent under the settlement prove that the settlor was 
solvent at the time without the aid of the property 
comprised in the settlement, and that the interest of 
the settlor passed to the trustees of the settlement on 
the execution thereof. The settlement is not void ab 
initio J but only from the act of bankruptcy ; and there- 
fore bond fide purchasers before that date get a good 
title. {Re Carter and Kenderdine, (1897) 1 Ch. 776.) 

Trusts in favour of Creditors. — With regard to trusts 
in favour of creditors, the general rule is that where the 
creditors are not in anyway privy to it, the deed merely 
operates as a power to the trustees and is revocable by 
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the debtor {Acton v. Woodgate^ 2 My. & K. 495), though 
not after his death by his cestui que trust. {Fitzgerald 
V. White, 37 C. D. 18.) But such a deed is not revocable 
if it creates the relation of trustee and cestui que trust 
{New's Trustee v. Hunting , (1897) 2 Q. B. 19), or if 
the creditors have been thereby induced to a forbearance 
of their claims {Acton v. Woodgate, supra) ^ or if they 
have assented to or acquiesced in it or complied with its 
terms. {Biron v. Mount, 24 Beav. 649.) All such trust 
deeds in favour of creditors must now be registered 
under the Deeds of Arrangement Act, 1887, within 
«even days, and if they comprise land of any tenure 
must be registered under the Land Charges Begistration 
Act, 1888. 

Secret Trusts. — Sometimes where there is a gift to a 
person beneficially on the face of the will, there is a 
secret imderstanding that he shall hold the property on 
certain trusts. And where this is so and the trust is 
lawful, the trust will be enforced. But if he was not 
meant to be a trustee, but to have a mere discretion, the 
Court cannot convert the arbitrary power into a trust. 
(Lewin, 10th ed. 62.) It is, however, essential for the 
validity of a secret trust that it should be communicated 
to the devisee or legatee in the testator's lifetime, and 
that he should accept the particular trust. ( Witham v. 
Andrew, (1900) 1 Ch. 237 ; Re King,2l L. E. Ir. 273.) 
Where the trust is not so communicated or the trust is 
imlawf ul, then there is a resulting trust, and the trustee 
would hold the property for the heir at law or next of 
kin, as the case might be. (Lewin, 10th ed. 63.) 

Powers in the nature of Trusts. — Sometimes a power 
is given accompanied by such words of recommendation 
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in favour of certain objects as to render it a power in 
tlie nature of a trust. Such a power is sometimes called 
a power imperative. But, strictly speaking, a power 
can* never be imperative, for as soon as it becomes 
imperative it becomes a trust. The essence of a power 
is that it is optional ; the essence of a trust is that it is 
imperative. {Att.-Oen. v. Downing , Wilm. 23.) From 
this essential difference follows this important conse« 
quence — ^that the Court will never execute a mere 
power, but will always execute a trust. {Harding v. 
Gl^nn, 2 Wh. & Tu. 335 ; Be Weekes, (1897) 1 Ch. 289.) 
If, therefore, the person who has the power in the 
nature of a trust does not discharge the duty which the 
power imposes, the Court will discharge the duty^in his 
place [Broim v. Siggs^ 8 Ves. 561) ; and in doiug so, 
the Court acts upon the principle that equality is equity, 
and divides the property equally, although the trustee, 
if he had chosen to exercise the power, might have used 
his discretion to give unequal shares. {Ibid.; Willis ▼• 
Kvmery 7 C. D. 181.) 

Equity never wants a Trustee. — If, therefore, a trustee 
dies or fails to execute a power in the nature of a trust, 
the Court will execute it ; for if a trust can by any 
possibility be executed by the Court, the non-execution 
by the trustee shall not prejudice the cestui que tfust. 
{Brown v. Siggs^ 5 Ves. p. 505.) The trust follows the 
legal estate wheresoever it goes, except in the hands of 
a purchaser without notice. The legal estate is but the 
shadow which always follows the trust estate in the eye 
of a court of equity. {Att'Gen v. Downing^ Wilm. 22.) 
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CHAPTER VIII. 



CHAEITABLE TRUSTS. 



Charitable trusts, or what are sometimes called express 
public trusts, are for the most part subject to the same 
rules as those which govern express private trusts. 
There are, however, some important points of diflFerence 
between the two, which will be presently mentioned; 
but before doing so it will be well to consider very 
briefly what is a charitable use or trust, or, in other 
words, what, in its legal acceptation, is a charity. 

What is a Charity ? — ^A charity, then, in its legal 
acceptation, does not include all those objects which in 
the wider and popular meaning of the term are supposed 
to be charitable. The whole subject is governed by 
the Statute 43 Eliz. c. 4 (see 51 & 62 Vict, c 42, 
s. 13), which enumerates what were then deemed to be* 
charitable trusts; and the equity jurisdiction over 
charitable gifts is still confined to those purposes which 
the statute enumerates as charitable, or which, by 
analogy, are deemed within its spirit and intendment. 

Without attempting a review of all the cases comings 
within the purview of the statute, it may be very 
broadly stated that every disposition is charitable which 
has for its object either — (1) the relief of the poor;: 
(2) the advancement of learning ; (3) the maintenance 

■ 
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or propagation of the Christian reKgion; or (4) the 
promotion of any useful public purpose. It is not, 
however, an easy matter in every case to decide what 
is a charitable gift, and, in particular, what is a useful 
public purpose. Thus it has been held that a society 
for the abolition of the practice of vivisection is a charity 
(Re Foveauxy (1895) 2 Ch. 501), but that an association 
for the encouragement of yacht racing is not. {Re 
Nottage, (1895) 2 Ch. 649.) Again, the repair of monu- 
ments in a church is within the Act {Hoare v. Osborne^ 
L. E. 1 Eq. 686), but not repairs in a churchyard. 
{Ti/kr V. Tpler, (1891) 3 Ch. 252.) And though the 
foundation of professorships is within the Act {Tates v. 
Univ, Coll. J L. E. 7 H. L. 438), the sanitation or orna- 
mentation of tpwns is not. {Faversham v. Rt/der, 5 
D. M. & G. 360.) Moreover, a gift to a private insti- 
tution is bad (Re Slevin, (1891) 1 Ch. 373), though a 
gift to an individual for a general charitable purpose is 
good. {Lea v. Cooke, 34 C. D. 628.) 

Superstitions Trusts. — ^And here should be noticed 
the difference between charitable trusts and superstitious 
trusts. A superstitious trust, e.g., one for saying masses 
or requiems for the dead, has long been and still is void 
as being contrary to public policy ; and this is so not- 
withstanding 23 & 24 Vict. c. 134, regulating Eoman 
Catholic charities ; but in Ireland a bequest for masses 
is not illegal, unless void as a perpetuity. {Small v. 
Torky, 27 L. E. Ir.* 388.) 

We will now consider the chief points of difference 
between charitable and private trusts. And first as 
regards the favour shown to charities. 

(1) If there is an absolute intention to give to 
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charitable purposes, and to charitable purposes only, 
the trust will be executed in equity, though the objects 
and persons be uncertain, and though the gift, had it 
been to a private individual, would have failed for want 
of certainty. {Pocock v. Att-Oen., 3 0. D. 342.) But 
the object, though uncertain, must be distinctly and 
exclusively charitable, for if it be for charitable and 
other purposes, or for benevolent purposes, or for 
charitable and philanthropic purposes, it will be void. 
(Ee Slmn, (1891) 1 Oh. 373; Macduff y. M.y (1896) 2 
Ch. 451.) And note that a friendly society is not a 
charity. (Cumiack v. Edwards, (1896) 2 Ch. 679 ; cf. 
Bruty V. Mackey^ (1896) 2 Ch. 727, and see Re Lacy, 
(1899) 2 Ch. 149.) On the other hand, if the purposes 
are exclusively charitable, it matters not how uncertain 
are the objects {Crawford v. Forshaw, (1891) 2 Ch. 261) ; 
and a gift to objects described as "charitable and 
deserving " is a gift to charitable objects of a deserving 
nature, and is therefore good. {Obert v. Barrow^ 35 
C. D. 472.) 

(2) Cy-pres. — ^Where the execution of a charitable 
trust becomes inexpedient or impracticable, the Court 
will execute it cy-prksy that is, as nearly as possible ; in 
other words, where the formal or particular purpose 
cannot be carried out, the Court will approve a scheme 
which as nearly as possible executes the general inten- 
tion. (Bmoe V. Jacksoriy 35 C. D. 460; Re Sieving 
supra,) But the doctrine of cy-pris is only applicable 
where there is a general intention of charity; and if 
the donor had but one particular object, and that 
object cannot be carried out, the doctrine has no 
application. {Re White, 33 C. D. 449 ; Re Rendell, 38 
C. D. 213.) 

d2 
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(3) EesTiltiiig Trust — Lapse. — A third respect in 
which charities are favoured (though it can hardly be 
considered a distinct head from the foregoing) is in 
respect of resulting trusts. Where there is a general 
intention of charity, and no particular object is 
mentioned, or such object does not exhaust the fund,, 
there is no resulting trust in favour of the settlor or his- 
representatives, but the Court will execute the general 
intention. {Att-Oen, v. Twwwa,2 Ves. jr. 1 ; Att-Gen. 
V. Marchant, 3 Eq. 424.) In like manner, a general 
intention of charity prevents a lapse in case the parti- 
cular object ceases to exist before the death of the 
testator ; but if there is no such general intention, and 
the object fails in the lifetime of the testator, the gift 
will lapse as in other cases. {Be Rymer^ (1895) 1 
Ch. 19.) 

(4) Perpetuity. — Gifts to charities are not within or 
subject to the rule of law against perpetuities, at least 
to this extent, that where there is a valid immediate 
gift to one charity, a gift over to another charity is not 
subject to the rule. But vdth this exception, the 
ordinary rule applies to charities. {Re Bowen^ (1893) 
2 Cb. 491;-^/^ ^..8tratheden,{l%M) 3 Ch..265; and 
see Pirbright v. Salwey (1896), W. N. 86.) 

(5) Voluntary Conveyances. — A voluntary conveyance 
to a charity was not, even before the Voluntary Con- 
veyances Act, 1893 {antcy p. 45), void as against a 
purchaser under 27 EHz. c. 4; but since the former 
Act, there is no longer any distinction in this respect 
between charities and private individuals, a voluntary 
conveyance being now in botii cases good against sub- ■ 
sequent purchasers. 
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The above axe the principal points in which favour is 
or has been shown to charities by the Court. It only 
remains to point out one respect in which less favour 
has been shown to charities than to individuals. 

Marshalling. — Assets would not have been marshalled 
by a co^rt of equity in favour of charities, that is, the 
Court would not as a general rule marshal the assets by 
throwing the debts and ordinary legacies on the real 
estate and personalty savouring of realty, in order to 
leave the pure personalty available for the charity. 
{Ashtcorth v. Munn^ 34 C. D. 391.) But now as regards 
persons dying after the Mortmain and Charitable Uses 
Act, 1891, there is no longer any necessity for marshall- 
ing in favour of charities, since that Act provides that 
land may now be given to charities, though it must in 
most cases be sold within a year from the testator's 
death (see Brompton Hos. v. Lewis, (1894) 1 Ch. 297) ; 
and personal estate directed to be laid out in land for 
the benefit of a charity shall be held as if the will con- 
tained no such direction (s. 7). 
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CHAPTEE IX. 

IMPLIED AND RESULTING TRUSTS. 

An implied trust is a trust which is founded on 
an unexpressed, but presumed, or implied intention. 
The following are the principal cases of implied 
trusts: — 

I. Purchase in Name of Another. — ^A resulting trust 
arises in the case of property conveyed or assigned to a 
third person. Where a conveyance or assignment of pro- 
perty is taken in the names of the purchaser and othei:^, 
or in the names of others, or another only, and whether 
jointly or successively, there is a resulting trust in 
favour of the person who advances the purchase-money. 
{Dyer v. Dyer, 2 Wh. & Tu. 803.) The same result 
follows where two or more persons advance the purchase- 
money jointly, and the conveyance is taken in the name 
of one only. {Wray v. Steele, 2 V. & B. 388.) And 
in all such cases parol evidence is admissible to prove 
by whom the money was in fact actually paid. {James 
V. Smith, (1891) 1 Ch. 834.) 

But no trust will result where the policy of an Act of 
Parliament would be thereby defeated as, for instance, 
where land is given to qualify the grantee to vote 
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{Childers v. C, 1 D. & J. 482), or money is deposited 
in a third party's name in evasion of the Savings Bank 
Acts. {Field v. Lomdaky 13 BeaV. 78.) 

Advancement. — Eesulting trusts, however, as they are 
founded on a presumption, may be rebutted by parol 
evidence to the contrary ; and where the purchaser is 
under a legal obligation to provide for the person in 
whose name the purchase is made, equity raises a pre- 
sumption that the purchase was intended as an advance- 
ment. Thus, in the case of a purchase in the name of 
a child there is no resulting trust, for the presumption 
of a resulting trust in favour of the actual purchaser is 
met and rebutted by the other presumption of advance- 
ment. This presumption of advancement is raised, not 
only in favour of a wife or child, but also in favour of 
any person towards whom the purchaser has placed 
himself in loco parentis, {Standing v. Bowring^ 31 C. D. 
282.) The presumption also arises in the case of a 
purchase by a widow in the name of her child {Sayre v. 
Hughes^ L. R. 5 Eq. 376), but not by a married woman, 
at least not before the Married Women's Property Act, 
1882. {Re Be Visme, 2 D. J. & S. 17.) 

The presumption of advancement even in favour of a 
child may also in turn be rebutted by evidence. The 
advancement of a son is a mere question of intention, 
and therefore facts antecedent to or contemporaneous 
with the purchase may be put in evidence to rebut the 
presumption. {Williams v. W.y 32 Beav. 370.) The 
whole of the surrounding circumstances are to be con- 
sidered. ( Whitehouse v. JEdtvardSy 37 C. D. 683.) But 
the acts and declarations of the father subsequent to the 
purchase cannot be used to rebut the presumption. 
{Williams v. W>y supra.) Where a father bought 
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shares in a company in the name of his son for the 
purpose of qualifying him as a director, it was held that 
the purchase was made merely for that purpose and the 
presumption of advancement was rebutted. {Re Gooch^ 
62L. T. 384.) 

n. XTnezhaiuted Besidne. — ^Another instance of a 
resulting trust is where property is given upon trust, 
and the trusts fail, either wholly or partially, or do not 
exhaust the whole property, in which case there is 
generally (though not invariably, Cooke v. Smithy (1891) 
A. C. 297) a resulting trust in favour of the person 
creating the trust or his representatives. (Patrick v. 
Simpson^ 24 Q. B. D. 123.) But there is, of course, no 
resulting trust where the person to take dies or disap- 
pears after the trust has once come into operation. (Re 
Corhishley's Trust, 14 0. D. 846.) 

Trustee cannot take beneficially. — ^As a corollary to 
the above, it is a rule that where property is given 
simply upon trust, the trustee cannot take beneficially 
in the event of failure of the trusts. {King v. Benison, 
1 V. & B. 272.) And this is so though there is no one 
in whose favour the trust can result — that is, no heir as 
to realty and no next of kin as to personalty — for in 
such a case the property goes to the Crown or lord. 
(Att.'Oen, V. Anderson, (1896) 2 Oh. 596; Cunnack v. 
Edwards, (1895) 1 Ch. 489.) This was always so as 
regards personal estate {Re Gosman, 15 C. D. 67), and 
is so now as regards realty by virtue of the Intestates' 
Estates Act, 1884, which provides that there shall be 
an escheat to the Crown of equitable as well as real 
estates. 
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Executor may. — There is, however, a distinotion in 
this respect between a trustee and an executor. An 
executor, like a trustee, stands possessed of any un- 
disposed-of residue in trust for the next of kin, 
unless it appears that he was intended to take bene- 
ficially. (1 WiU. IV. c. 40.) The statute, in fact, 
implies a trust in favour of the next of kin, founded 
upon an unexpressed but presumed intention. But 
where there are no next of kin, the executor, xmlike 
a trustee, will take beneficially as against the Crown. 
{Re Bacon, 31 C. D. 460 ; cf. Re Wood, (1896) 2 Ch. 
696.) 

III. Conversion. — Another important class of implied 
trusts are the resulting trusts which arise under the 
doctrine of conversion, but these will be more fully 
considered in a subsequent chapter. 

rV. Joint Tenancies. — It remains to consider the 
implied trusts which arise out of joint tenancies. 
Equity follows the law; and therefore limitations 
which confer a joint tenancy at law have the same 
effect in equity. (See Palmer v. Rich, (1897) 1 Ch. 
134.) But equity leans strongly against joint tenancy, 
with its right of survivorship, and will lay hold of 
almost any circumstance from which a tenancy in 
common can be reasonably implied. Therefore, where 
two or more persons purchase lands and advance the 
purchase-money in imequal proportions, and this ap- 
pears on the deed itself, the survivor will be deemed in 
equity a trustee for the other in proportion to the sum 
advanced by him. {Lake v. Gibson, 2 Wh. & Tu. 952 ; 
cf. Kennedy v. De Trafford, (1897) A. C. 180.) And 
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where money is advanced by way of loan, either in 
equal or unequal shares, there will in equity be no 
survivorship, although the mortgage should be joint. 
(Re Jackson, 34 C. D. 732.) And the same rule applies 
as between partners. [Waterer v. W.y L. R. 15 Eq. 
402 ; Partnership Act, 1890, s. 20.) 
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CHAPTEE X. 



CONSTRUCTIVE TRUSTS. 



A CONSTRUCTIVE trust is a trust raised hy oonstruotion 
of law to meet the requirements of equity without any 
reference to a presumed intention. (See Soar v. Ashwell^ 
(1893) 2 Q. B. at p. 396.) The following are cases of 
constructive trusts : — 

(1) Lien on Land sold. — The vendor's lien for un- 
paid purchase-money is in equity a charge on the land 
sold. Where the vendor conveys, though the considera- 
tion is, on the face of the deed and by receipt endorsed, 
expressed to have been paid, but it has, in fact, not been 
paid, then there is a lien for the whole, or such part of 
the money as remains unpaid. {Mackreth v. Symmonsj 
2 Wh. & Tu. 926.) The purchaser, in fact, holds the 
land as trustee for the vendor, to the extent of the un- 
paid purchase-money. 

This lien may be waived or abandoned by the vendor. 
But he does not waive it by merely taking collateral 
security, as, for instance, a bond for the purchase-money. 
This will not of itself be sufficient to discharge the lien. 
{Collin& V. C, 31 Beav. 346 ; Clarke v. Boyky 3 Sim. 
499.) But if it can be shown that the vendor intended 
to look merely to the personal credit of the purchaser. 



60 OUTLINES OF EQUITY. 

or if it appears that the collateral security was substi- 
tuted for the purchase-money, or was in fact the con- 
sideration bargained for, then the lien will be lost. 
{Buckland v. Pocknell^ 13 Sim. 406; Nives v. Nives^ 
15 C. D. 649; Re Brentwood, 4 0. D. 562.) The 
taking a security is not therefore in itself a positive 
waiver, and the onus is on the purchaser to show that 
the vendor agreed to rest on that security and to dis- 
charge the land. {Hughes v. Kearney, 1 S. & L. 135 ; 
Saunders v. Leslie, 2 B. & B. 514.) And even a dis- 
tinct mortgage on another estate is not necessarily 
conclusive of such waiver. {Ibid.; Nairn v. Prowse, 
6 Yes. 752.) 

The lien may be enforced not only against the pur- 
chaser and his heir, but also against subsequent 
purchasers with notice {Ex parte Golding, 13 C. D. 
628), against a trustee in bankruptcy {Ex parte Hanson, 
12 Ves. 349), and against a purchaser even without 
notice, having an equitable title only, for in this last 
case, the equities being equal, the maxim, Qui prim* est 
tempore potior est jure, applies. On the other hand, the 
lien will not prevail against a bond fide purchaser with- 
out notice who has the legal estate. And by the Con- 
veyancing Act, 1881, s. 55, a receipt for consideration 
money in the body of a deed or indorsed thereon shall, 
in favour of a subsequent purchaser without notice, be 
sufficient evidence of the payment thereof. 

Somewhat analogous to the lien of the vendor is the 
lien of the purchaser upon the estate in the hands of 
the vendor for the whole or part of his purchase-money 
premattirely paid {Turner v. Marriott, L. R. 3 Eq. 
744), and this happens where, the purchaser having 
paid a deposit, the purchase goes o£E through no fault 
of his. {Dinn v. Qrant, 5 D. & S. 451.) This lien 
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exists against a subsequent mortgagee with notice 
(Watson V. Eose, 10 H. L. C. 672), and generally 
against the like persons against whom the vendor's lien 
extends. 

As regards land in Yorkshire, it is now provided by 
the Yorkshire Registries Act, 1884, s. 7, that liens 
must be registered, and unless registered will have no 
priority, except in the case of actual fraud. [Battison 
V. Hohson, (1896) 2 Ch. 403.) 

(2) Renewal of Lease, &c. — The most important class 
of constructive trusts, however, are those raised by a 
court of equity with regard to persons standing in a 
fiduciary position. Whenever this is the case and such 
person, whether directly or indirectly, avails himself of 
his position to make a profit or gain an advantage, he 
will be held a trustee of such benefit and accountable 
.accordingly. This principle applies not only to trustees, 
but also to executors, guardians, agents, directors, pro^ 
motors and others. But a mere agent of a trustee is 
not liable as a constructive trustee unless he has received 
and become chargeable with the trust property, or is a 
party to a breach of trust. {Barnes v. Addy^ L. R. 
9 Ch. 244 ; Brett's L. C. 13.) 

The principle is well illustrated by the leading case 
{Keech v. Sandford, 2 Wh. & Tu. 693), which decides 
that a lease renewed by a trustee or executor in his own 
name and for his own benefit shall be held upon trust 
for the person entitled to the old lease, even though the 
lessor may have refused to grant a renewal to the cestui 
que trust. So if a tenant for life (Re Ranelaghy 26 C. D. 
690), or a partner {Bell v.. Barnett, 21 "W. R. 119), or a 
mortgagor {Leigh v. Burnett^ 29 C. D. 231), renews, he 
wiU be held to be a trustee for the persons interested in 
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the old lease. The rule, however, only' applies to 
renewable leaseholds and not to the purchase of a rever- 
sion. (Longton v. Wilaby^ 76 L. T. 770.) 

(3) Improvements. — A constructive trust also arises 
where a person, acting bond, fide^ permanently henefits 
the estate of another by repairs or improvements {Rowley 
V. Ginnever, (1897) 2 Oh. 503) ; for although a person 
spending money by mistake on the property of another 
has no equity against the owner, yet if the owner seek 
the assistance of equity, he must do equity, that is, he 
must make allowance for the expenditure so far as it 
was necessary or permanently beneficial. (Be Cookie 
Mortgage, (1896) 1 Ch. 923.) It is difficult to lay down 
a general principle which is in harmony with all the 
numerous decisions on the point, but it may perhaps be 
said that ornamental improvements will not be allowed 
{Re Gerrardy (1893) 3 Ch. 252) ; that improvements in 
the nature of salvage will always be allowed [Re Hawker y 

66 L. J. Ch. 341 ; Re Montagu, (1897) 2 Ch. 8), and 
that in some cases improvements which enhance the 
value of the property will be allowed. {Henderson v, 
Astwoody (1894) A. C. 150 ; Re Cook, supra.) A tenant 
for life, however, can now borrow money for improve- 
ments under the Improvement of Land Acts, 1864 to 
1899, and the repayment will be a charge upon the 
property. Also by the Settled Land Acts, capital 
money may be expended in improvements. But in 
neither of these cases is there any question of a con* 
structive trust. 

(4) Heir Trustee for Personal Bepresentatives. — For- 
merly on the death of a mortgagee intestate, the 
mortgaged estate descended to his heir, who was held a 
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constructive trustee of the legal estate for the legal 
personal representatives who were entitled to the money. 
But now by the Conveyancing Act, 1881, s. 30, the 
legal estate in every case, whether the mortgagee dies 
testate or intestate, descends to the legal personal repre- 
sentative, except in the case of copyholds, with regard 
to which the old law still holds good. (Copyhold Act, 
1894, s. 88.) And by the Land Transfer Act, 1897, 
all real estate, other than copyholds, now vests in the 
legal personal representatives of any person dying after 
the Act, who shall hold it (subject to the Kabilities 
imposed by the Act) for the persons beneficially entitled 
thereto. 
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CHAPTEE XI. 

TRUSTEES : THEIR POWERS AND DUTIES. 

Who may be Trustees. — Generally speaking, all 
persons, including infants, married women, corpora- 
tions, aliens and bankrupts, are capable of being trustees 
(Lewin, 28 et seq.)^ and a trustee does not cease to be 
such on becoming a convict. (Trustee Act, 1893, s. 48.) 
But, though all persons are capable, they are not all 
equally ^^ to be trustees ; and on the ground of want of 
fitness, the Court will generally refuse to appoint aliens 
if domiciled abroad, married women and infants 
(Lewin 36, 40 ; Re Peake, (1894) 3 Ch. 520) ; and may 
remove a trustee if convicted of felony or bankrupt. 
(T. A., 1893, s. 25 ; lie Damon, 48 W. R. 73 ; Re 
Foster, 55 L. T. 479.) 

Equity never wants a Trustee.— It is a rule in equity, 
which admits of no exception, that where a trust exists, 
equity never wants a trustee. And where there is a 
perfect trust, whether express, implied or constructive, 
equity will follow the legal estate, and decree the person 
in whom it is vested to execute the trust. (Lewin, 
1017.) If there are no trustees, the Court assumes the 
office in the first instance (Lewin, 1019) ; and may, 
under the Judicial Trustee Act, 1896, appoint the 
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official solicitor or some other person to be a judicial 
trustee. But the Court cannot appoint a trustee to 
discharge the duties of an executor. {Eaton v. Dairies 
(1894), W. N. 32.) 

Disclaimer and Betirement. — A trustee, if he dis- 
claim, should do so by deed, and without delay, though 
there is no rule on either point, except as regards 
married women who must disclaim by deed. (Lewin, 
210.) If an executor, who is also trustee, prove the 
will, he thereby accepts the trust. (Lewin, 10th ed. 
217). But a trustee who has accepted the trust cannot 
afterwards renoume. He can then only retire in one of 
the following ways: (a) with the consent of all the 
parties interested if sui juris j (b) with the sanction of the 
Court, (c) under a special power in the instrument, 
(d) under a statutory power. {Manson v. Bailliey 2 
Macq. H. L. C. 80 ; Lewin, 270.) With regard to 
statutory powers, the Trustee Act, 1893, s. 11 (replacing 
Conv. Act, 1881, s. 32), enables a trustee by deed to 
retire, where there are two remaining trustees, and they, 
together with the person entitled to appoint new 
trustees, consent by deed to the retirement. The 
Judicial Trustees Act, 1896, rule 23, also makes pro- 
vision for the retirement of a judicial trustee. 

Devolution. — On the death of a trustee, the trust 
survives to the surviving trustees (Trustee Act, 1893, s. 
22; Crawford v. Forshaw, 43 C. D. 643). On the 
death of a sole or sole surviving trustee, the trust 
property, if real estate, formerly devolved upon the 
devisee or heir. But now it vests in all cases in the 
personal representatives of the trustee, and this notwith- 
standing any testamentary disposition. (Conv. Act, 
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1881, 8. 30, and see Land Trans. Act, 1897.) But this 
does not apply to copyholds, and therefore the old law 
will still apply to these. (Copyhold Act, 1894, s. 88 ; 
Ee Mills, 37 0. D. 312 ; 40 ihid, 14.) 

Delegation. — Delegatus non potest delegare applies to 
trustees, and therefore a trustee cannot delegate his 
office {Eaves v. Hickson, 30 Beav. 136). But this does 
not mean that he cannot employ an agent. The cases, 
often cited as exceptions to the rule, in which agents 
have been employed, are not really exceptions at all ; 
for a trustee does not by employing an agent in a proper 
case delegate his office or discretion. A trustee is and 
always has been justified in employing an agent in a 
proper case, that is, where there is any moral necessity 
for so doing, or where, in the ordinary course of 
business, an agent would be naturally and properly 
employed. {Speight v. Gaunt, 9 A. C 1.) Thus a 
trustee may employ a solicitor or banker, or broker, or 
other professional agent, subject to the qualification that 
the agent must not be employed out of the ordinary 
scope of his business. {Frt/ v. Tapson, 28 0. D. 268.) 
Thus he should not employ a solicitor to choose a valuer 
(ibid.), nor leave securities in his hands {Field v. JR, 
(1894) 1 Ch. 425), nor leave money in the hands of a 
broker {Speight v. Gaunt, supra) ; but he must do what 
is customary and reasonable. Further, a trustee must 
exercise his discretion in the choice of his agents, but so 
long as he selects persons properly qualified, he is not 
responsible for their intelligence or honesty. {Re Weall, 
42 C. D. 674; Re Gasquoine, (1894) 1 Ch. 470.) It 
follows that he should not employ an outside broker 
{Robinson v. Harkin, (1896) 2 Ch. 416), nor a solicitor 
who acts for the borrower {Waring v. JF., 3 Ir. Ch. R. 
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331 ; Re Stuart, (1897) 2 Ch. 583 ; cf. Sheffield v. 
Aizlewoody 44 C. D. 412, 457). And even the em- 
ployment of a competent surveyor will not exempt 
him from liability if he lends money on property of a 
speculative value. {Re Whitelet/y 12 A. C. 727.) 

By the Trustee Act, 1893, s. 17, a trustee may 
appoint a solicitor as agent to receive any money or 
property receivable by the trustee by permitting the 
solicitor to have the custody of the deed containing a 
receipt. And may appoint a banker or solicitor to 
receive policy moneys by permitting him to have the 
policy with a receipt signed by the trustee. But the 
section does not exempt from liability where the money 
is left with the agent longer than is necessary. {Re 
HetUng, (1893) 3 Ch. 269.) 

Duties. — In the employment of agents, and, indeed, 
in all other transactions, the law requires of a trustee 
the same diligence and care that a man of ordinary 
prudence exercises in his own affairs. {Speight v. Gaunt^ 
9 A. C. p. 19.) And if he takes such care he will not 
be liable for accidental loss, as, for instance, by robbery 
{Jobson V. Palmer, (1893) 1 Ch. 71), or depreciation of 
securities {Re Chapman, (1896) 2 Ch. 763), or default 
of an agent properiy employed. {Re Gasquoine, (1894) 
1 Ch. 470.) If a trustee or executor neglect the duties 
of his office, he will, of course, be Uable for any loss, as 
if he permits trust property to remain unnecessarily in 
the hands of a banker or solicitor {Darke v. Martyriy 
1 Beav. 525; Meld v. F., (1894) 1 Ch. 425), or under 
the sole control of his co-trustee {Scotney v. Lomer, 
29 C. D. 535), or if he mix trust moneys with his 
own {Re Hallett, 13 C. D. 696), or lend on a con- 
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tributory mortgage. ( Webb v. JonaSy 39 C. D. 660 ; 
Stokes V. Francey (1898) 1 Ch. 212.) 

Discretion. — With regard to discretions the same rule 
applies — a trustee must do what a prudent man would 
do under similar circumstances — but there is in the 
nature of things a distinction between a duty and a 
discretion, the former requiring a rigid adherence, while 
the latter only requires a fair exercise. There is, there- 
fore, as might be expected, a greater latitude discern- 
ible in the cases dealing with the latter. If a trustee 
exercise his discretion fairly and honestly, as a reason- 
able man would do, he will not be liable for any loss 
nor will his discretion be interfered with. {Re Laingy 
(1899) 1 Ch. 593 ; Re Chapman^ (1896) 2 Ch. 763 ; Re 
Stuart, (1897) 2 Ch. 583 ; Re Lever, 76 L. T. 7.) But 
a trustee must exercise his discretion fairly and honestly, 
however wide and absolute the discretion given to him. 
A trustee, therefore, is not justified in making or con- 
tinuing an investment, though expressly authorized by 
the trust, if it is one which a reasonable man would 
not have chosen for his own money. {Re Smith, (1896) 
1 Ch. 71 ; K^iox v. Mackinnon, 13 A. C. 753 ; Re White-- 
ley, 12 A. C. 727 ; Re Tucker, (1894) 3 Ch. 429.) But 
if he exercise his discretion fairly and honestly he will 
not be liable {Tabor v. Brooks, 10 C. D. 273 ; Smethurst 
V. Hastings, 30 C. D. 490), even though he lend on 
merely personal security. {Re Laing, (1899) 1 Ch. 593.) 
The Court will not interfere with a trustee's discretion 
unless he is influenced by improper motives. (Lewin, 
10th ed. 728 ; Re Lever, 76 L. T. 71.) And a decree 
for administration does not necessarily take away his 
discretion though he should exercise it with the sanction 
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of the Court. (BetkellY, Abraham^ 17 Eq. 24 ; 54 L. J. 
Ch. 527 ; Be Higginhottom, (1892) 3 Ch. 132.) 

Belief under Judicial Trustees Act. — There are, 
however, eases where a trustee is liable for loss though 
he has acted honestly and reasonably. {Perrim v. 
Bellamt/, (1899) 1 Ch. 797.) To meet such cases the 
Judicial Trustees Act, 1896, s. 3, provides that the 
Court may relieve against liability if the trustee has 
acted both honestly and reasonably. {Re Barkery 
77 L. T. 712.) A trustee who leaves everything to his 
co-trustee does not act " honestly or reasonably." {Be 
Second East Dulwich, 8fc,, 68 L. J. Ch. 196 ; Be Turnery . 
(1897) 1 Ch. 536.) 

Remuneration. — It is an established rule that trustees - 
and executors shall, as a general rule, have no remune- 
ration for their care and trouble, for a trustee shall not 
profit by his trust either directly or indirectly {Bobinson 
V. Petty 2 Wh. & Tu. 606 ; Be Tho^yCy (1891) 2 Ch. . 
360 ; Be Smithy (1896) 1 Ch. 71), unless there is a pro- 
vision in the trust deed entitling him thereto {Bignell 
V. Chapmany (1892) 1 Ch. 59), and even a solicitor 
trustee is not entitled to charge for non-contentious 
business, except costs out of pocket, unless there is such 
a provision {Burgess v. Vinnicombey 34 C. D. 77) ; but 
as regards contentious business he is entitled to reason- 
able profit costs. {Be CorselliSy 34 C. D. 675.) Where 
he is authorized to charge for professional services he - 
can only charge for services strictly prof essional. {Be- 
Chappie, 27 C. D. 584.) SecuSy if he is authorized to • 
make other charges. {ReAmeSy 25 C. D. 72 ; Be Fishy 
(1893) 2 Ch. 413.) There is, however, nothing to pre- 
vent a trustee contracting to receive remuneration, if 
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fair and reasonable, or even a commission {Re Freeman^ 
37 C. D. 148), and his liability is not thereby increased. 
{Jobson V. Faimer, (1893) 1 Ch. 71.) 

Purchase by Trustee. — ^A trustee cannot, as we have 
seen, obtain any profit or advantage out of his trust, 
as by renewing a lease {ante, p. 69). So a trustee for 
sale is absolutely disabled from purchasing the trust 
property from himself, either directly or indirectly ; 
and however fair, the transaction, it may be set aside. 
{Fox V. MacJcrethy 1 Wh. & Tu. 141.) But there is no 
rule that a trustee, whether for sale or otherwise, cannot 
purchase from his cestui que trust (Lewin, 10th ed. 554), 
though it is a transaction of great nicety and watched 
by the Court with the utmost jealousy. There must be 
the fullest information given and no advantage taken ; 
indeed, the parties must be at arm's length or the 
relation virtually dissolved. (Lewin, 10th ed. 555 ; 
Hickley v. -ff., 2 C. D. 190.) The onus is on the 
trustee to show the fairness of the transaction and he 
must make full disclosure. {Boswell v. Coaksy 11 A. 0. 
232.) But a bare trustee, or one who has disclaimed, 
may lawfully purchase. {Clark v. (7., 9 A. C. 733; 
Mickley v. -ff., supra.) 

Co-trustees. — ^Where there are co-trustees the office is 
a joint one. They have only a joint interest, power 
and authority, and must all join in conveyances and 
receipts. {Re Flower^ 27 C. D. 592.) As, however, it 
would often be inconvenient and impracticable for all 
to receive trust moneys, it cannot be inferred from a 
trustee joining in a receipt that he has received the 
money, and he can prove the contrary. (Lewin, 
10th ed. 284 ; and see Trustee Act, 1893, s. 24.) But 
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it is otherwise with regard to co-executors, since each 
can give a receipt, and if they all join in a receipt it is ' 
a purely voluntary act, and it will be presumed that 
they jointly received the money. {Brice v. Stokes^ 11 
Ves. 319 ; Gasquoine v. G., (1894) 1 Ch. 470.) 

One trustee is not liable for the acts or defaults of 
his co-trustee unless he contributed to it. (Lewin, 
10th ed. 283; Townle^ v. Sherborne, 2 Wh. & Tu. 
629.) But if he leave the trust property under the 
sole control of his co-trustee {Robinson v. Harkin, 
(1896) 2 Ch. 415), or otherwise leaves matters entirely 
in the hands of the co-trustee, he will be liable. {Re 
Turner, (1897) 1 Ch. 536 ; Re Second East Dulidch, ^-c, 
79 L. T. 726.) 

Contribution and Indemnity. — ^Where co-trustees are 
jointly implicated in a breach of trust, each is liable for 
the whole loss, though judgment may have been ob- 
tained against them jointly. (Lewin, 10th ed. 1116 ; 
Blyth V. Fladgate, (1891) 1 Ch. 337, 358.) But, as 
between the trustees themselves, the loss may be ap- "J 
portioned, for he who refimds the loss is entitled to 
contribution. {Robinson v. Harkin, (1896) 2 Ch. 415.) 
And in some cases, as where the defaulting trustee is 
the solicitor of the trust, or derives a personal benefit 
from the breach of trust, he may be compelled to 
indemnify his co-trustees. Bahin v. Sughes, 31 C. D. 
390 ; mad v. Gould, (1898) 2 Ch. 250.) Where the 
trustee is also a beneficiary, the whole of his beneficial 
interest must be applied in making good the loss, if he 
derived an exclusive benefit from the breach of trust. 
{Chillingworth v. Chambers, (1896) 1 Ch. 685.) And 
by the Trustee Act, 1893, s. 45, the interest of a bene- 
ficiary instigating a breach of trust may now be im- 
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pounded by the Court. (Re Somersety (1894) 1 Ch. 
231 ; Be Holt, (1897) 2 Ch. 525.) The re-imburse- 
ment of the trustee is usually out of residue, but it 
may be out of income. {Scott v. Milne, 25 C. D. 710.) 
The Trustee Act, 1893, s. 24, adopts, but does not 
extend, the principle of indemnity. {Re Brier, 26 
C. D. 238, 243.) 

Securing Trust Fund. — Where the trust fimd is an 
equitable interest, the trustee should lose no time in 
giving notice of his title to the person having the legal 
interest, otherwise priority might be gained by a pur- • 
chaser without notice. {Stephens v. Green, (1895) 2 Ch. 
148.) Also, he should be active in getting in choses 
in action. {Re Grindey, (1898) 2 Ch. 593.) And 
should not allow money to remain outstanding on 
personal security, however good {Paddon v. Richardson^ 
7 D. M. & G. 56 ; Greaves v. Strahan, 8 D. M. & G. 
291), unless expressly authorised to do so. {Re Smith, 

(1896) 1 Ch. 71 ; Re Laing, (1^99) 1 Ch. 593.) There 
is no rule that trustees may not retain authorised secu- 
rities, even of a risky nature, if they act honestly and 
prudently. {Re Chapman, (1896) 2 Ch. 763.) 

Howe V. Dartmouth. — As a general rule, where a 
testator subjects the residue of his personal estate to a 
series of limitations, and there is no contrary intention, 
such part as is of a wearing-out nature, as leaseholds, 
must be converted for the protection of the remainder- 
men, and such part as is of a reversionary nature must 
also be converted for the protection of the tenant for 
life. {Howe v. Dartmouth, 1 Wh. & Tu. 68 ; Re Game, 

(1897) 1 Ch. 881.) The rule is to be appUed unless 
there is a sufficient indication of an intention against it, 
and the onus lies on the person who says it is not to ba 
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applied. {Macdonald v, Irvine^ 8 C. D. 101.) But it 
is not generally applicable to an absolute gift subject 
to an executory limitation {Re JBlandy (1899) 2 Ch. 
336), nor where there is a discretionary power of sale. 
{Re Pitcaim, (1896) 2 Oh. 199.) The rule may be 
negatived by an implied direction to enjoy in specie 
{TFardy. Thomas, (1891) 3 Oh. 482), but the right to 
enjoy in specie will not be readily implied. {Re OamCj 
supra.) 

Where the conversion of outstanding personal estate 
is postponed, the method of computing the interest to 
which the tenant for life is entitled is as follows : ascer- 
tain the sum which, put out at interest at 3 per cent, 
on the testator's death and accumulating at compound 
interest, would, after deducting income tax, amount on 
the day when the property falls in or is realised to the 
eum actually received; the sum so ascertained repre- 
sents capital ; the difference between that sum and the 
sum actually received represents income, to which the 
tenant for life is entitled. {Re Chesterfield^ 24 0. D. 
643 ; Re MorUy, (1895) 2 Oh. 738 ; ReFUncer, 62 L. T. 
217.) The rate of interest is now 3. per cent. {Re 
Barclay^ (1899) 1 Oh. 674.) 

Investment. — ^Under the Trustee Act, 1893, trustees 
may, if they have power to invest at all {Re Manchester^ 
&c., 43 0. D. 420), and are not expressly forbidden by 
the instrument creating the trust, invest trust fimds in 
any of the investments there specified, and may vary 
any such investment. {Re OwthwaitCy (1891) 3 Oh. 494 ; 
Hume V. Lopes, (1892) A. 0. 112.) And by the Trustee 
Act, 1894, s. 4, a trustee is not liable for breach of 
trust by reason only of his continuing to hold an 
investment which has ceased to be an investment autho- 

W. E 
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rized by tiie instrument of trust or by law. {Re Chap^ 
man, (1896) 1 Ch. 323.) 

A power to invest in " real securities *' does not 
authorize investment in the purchase of land. But it 
does authorize investment on mortgage of long lease- 
holds or on charges or mortgage of charges under the 
Improvement of Land Acts (Trustee Act, 1893, s. 5). 
"Real securities" also include road bonds and mort- 
gages of tolls, but not railway mortgages. (Lewin, 
10th ed. 368.) 

Under the Trustee Act, 1893, s. 8, a trustee lending 
on mortgage is not liable if he acts upon a report of an 
able practical surveyor instructed and employed inde- 
pendently of any owner of the property, and the 
amount of the loan does not exceed two-thirds of the 
value as stated in the report, and the loan was made 
under the advice of the surveyor in the report. The 
report must state the value of the property. {Re Stuart y 
(1897) 2 Ch. 583.) Where the mortgage would be a 
proper investment for a smaller sum, the trustee is only 
liable to make good the sum advanced in excess thereof 
with interest (s. 9). But if the investment is an im- 
proper one, independently of value, it will not be 
■deemed an authorized investment for a smaller sum. 
{Re Turner, (1897) 1 Ch. 636 ; Head v. Gould, (1898) 
2 Ch. 250.) 

Trustees and executors have no authority to carry on 
their testator's business, unless directed by the will to 
do so. {Arnold v. Smith, (1896) 1 Ch. 171.) Where 
a testator so directs and authorizes a specific or limited 
portion of the trust estate to be employed for the pur- 
pose, the general rule is that the trustee or executor, 
though personally liable for the trade debts, has a right 
to be indemnified out of the portion so directed to be 
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employed, and the trade creditors are entitled to stand 
in the place of the trustee and to obtain payment out 
of such specific fund {Hx parte Oariandy 10 Ves. 120), 
subject of course to the prior right of the trustee to 
indemnity. {Dowse v. Gorton^ (1891) A. 0. 190; 
Brooke v. B,, (1894) 2 Ch. 600.) But this rule does 
not apply when the trustee is in default to the trust 
estate, and he is not, therefore, entitled to indemnity 
except upon the terms of making good the default, and 
the creditors are in no better position. {Sheartnan v. 
Robimon, 15 0. D. 548 ; Evam v. E., 34 C. D. 597.) 
But where the trustee or executor has no power to carry 
on the business, neither he nor the creditors have any 
such right. {Strickland v. Symonds^ 26 0. D. 245.) 

Following Trust Fund. — With regard to the remedies 
of the cestuis que trust for a breach of trust, there is of 
course the personal liability of the trustees -v^hioh, as 
we have seen, is joint and several ; and this liability, in 
8ome cases, extends to the solicitors of the trustees. 
Bli/th V. Fladgate, supra ; Mara v. Browne^ (1896) 1 Ch. 
199.) But the cestui que trust may also follow the trust 
property, the rule being that property entrusted to a 
person in a fiduciary position may be followed as long 
as it can be traced. {Re Halletty 13 C. D. 696.) The 
following propositions are deducible from the cases: 

(1) Where the property has been wrongfully disposed 
of, the cestui que truest may take the proceeds of sale, if 
he can identify them {Hopper v. Conyers^ 2 Eq. 549) ; 

(2) Where purchases are made with trust money, he 
may either take the property purchased or have a charge 
on it for the amount {Cave v. (7., 15 C. D. 639, 647) ; 

(3) Where the purchase is made with a mixed fund, 
he is entitled to a charge for the amoimt of the trust 

£2 
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money laid out {cf. Re Champion, (1893) 1 Ch. 101) ; 
(4) Where the trust money is mixed with other moneys 
in the hands of a bailee, as, for instance, a banker, it is 
still regarded as separate ; and if the trustee in such a 
case draws cheques for his private expenses it will be 
presumed that he drew them on his own fund, and not 
on the trust fund (Re Hallett, supra) ; and where the 
trust moneys belong to separate trusts, the sum first 
paid in is held to have been first drawn out. {Re Sten- 
ning, (1895) 2 Ch. 433.) The principle above stated 
applies to all persons in a fiduciary position {Lyell v. 
Kennedy y 14 A. C. 459 ; Hancock v. Smithy 41 0. D. 456 ; 
Re Murray y 67 L. T. 223), but not to commission 
agents {Kirkham v. Peely 28 W. E. 491 ; Re Thorpe^ 
(1891) 2 Ch. 360), nor an agent who is not the agent of 
the person defrauded {New Zealandy Sfc. v. Watson^ 
7 Q. B. D. 374), nor against a purchaser for value with- 
out notice. {Taylor v. Blakelocky 32 C. D. 560.) 

Impounding. — Where a trustee commits a breach of 
trust at the instigation of a beneficiary, the Court may 
impound the interest of the beneficiary by way of 
indemnity to the trustee, and this is so even where the 
beneficiary is a married woman restrained from anticipa- 
tion. (T. A. 1893, s. 45.) The power is discretionary 
{Re Somerset, (1894) 1 Ch. 231), and the Court will be 
slow to exercise it where the trustee is in default. {Bolton 
V. Curre, (1895) 1 Ch. 644.) It is not necessary to bring 
a fresh action to enforce the indemnity. {Re Molt, (1897) 
2 Ch. 625.) The beneficiary must have been cognisant 
of the facts if not of their legal effect. (Mara v. 
Bromte, (1895) 2 Ch. 69, 91.) 

Interest. — Trustees who have retained or neglected to 
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invest trust funds will be charged with interest. The 
rate of interest is now 3 per cent. {Re Barclay^ (1899) 
1 Ch. 674.) But they will be charged a higher rate of 
interest where they have been guilty of misconduct, or 
have received or ought to have received more. {Jones 
V. Foxall^ 15 Beav. 392.) And they will be charged 
compound interest where they ought to have received 
it, as where there is a trust for accumulation. {Re 
Barclay^ supra.) 

Bar of Eemedy. — Besides having his interest im- 
pounded under T. A. 1893, s. 45, a cestui qtie trust may 
be barred of his remedy against the trustee for a breach 
of trust by acquiescence or release {London Mn, Aas, v. 
ITelk, 26 0. D. 107), by concurrence {Sawyer v, iS., 28 
C. D. 595 ; Oarnes v. Applin^ 31 C. D. 147), or by laches. 
But in the case of an express trust, mere lapse of time 
will not of itself, apart from any statute of limitation, 
bar the remedy. {Re Cross, 20 C. D. 109 ; Roche/ou" 
muld V. Boustead, (1897) 1 Ch. 196.) 

The effect of the Trustee Act, 1888, s. 8, appears to 
be to enable a trustee, whether the trust is express or 
not, to plead the statute except where he is guilty of 
fraud, or still retains the trust property, or has converted 
it to his own use. {Thome v. Heard, (1894) 1 Ch. 699 ; 
How V. Winterton, (1896) 2 Ch. 626.) 

Accounts. — A cestui que trust is entitled to full infor- 
mation with regard to the state of the trust. A trustee, 
therefore, is boimd to keep accurate accounts and to be 
always ready with them. (Wms. on Account, 162.) A 
<iestui que trust has also an absolute right to investigate 
the accounts {Re Fish, (1893) 2 Ch. 413), even though 
his interest be reversionary {Re Dartnall, (1895) 1 Ch. 
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474), and is entitled to be satisfied as to their correctness 
ty production of documents. (Be Tiilott, (1892) 1 Ch. 
86.) On the other hand, the trustee is entitled to have 
his accounts examined and settled, and to have a release, 
but not a release under seal. (Wms. on Account, 209.) 
A settled account may, however, be reopened on certain 
grounds, or liberty may be given to surcharge and 
falsify. {Post, Chap. XXI.) 

New Trustees. — Under the Trustee Act, 1893, ss. 25 
— 41, the Court may appoint a new trustee or new 
trustees, either in substitution for or in addition to any 
existing trustee or trustees, whenever it is inexpedient 
or diflBcult to do so without the aid of the Court. 
Apart, however, from the Act, the Court has inherent 
jurisdiction to remove old trustees and appoint new 
ones in their place, when necessary, in the interest of 
the trust {Letterstedt v. Broers, 9 A. C. 371 ; Be MosSy 
37 C. D. 518) ; and njay now on summons remove a 
trustee who is bankrupt or a felon. {Be Danson, 48 
W. E. 73.) 

Payment into Court. — ^TJnder the Trustee Act, 1893, 
s. 42, trustees and executors, or the major part of them, 
may, on affidavit, without any other legal proceeding, 
pay trust moneys or transfer securities into Court. 
But they must not pay in without sufficient reason, 
having regard to the facility now given for deciding 
questions on originating summons, and if they do so 
they may be liable for costs. (Lewin, 10th ed. 411, 
418.) 
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CHAPTER XII. 

ADMINISTEATION OF ASSETS. 

Assets. — ^The effect of the Land Transfer Act, 1897, 
broadly speaking, is to vest the whole property or assets 
of a person dying after 1897 in his legal personal repre- 
sentatives. Formerly they were only concerned, virtute 
officii^ with personal estate. And it will thus be seen 
that the Act effects a most important change in their 
position. They are now, notwithstanding any testa- 
mentary disposition, legal owners of all the deceased's 
property, except copyholds, joint property and, sembley 
personal property over which the testator had a power 
of appointment, which still seems to be equitable assets. 
Formerly there was a distinction of some importance 
between legal and equitable assets, but the distinction 
has almost ceased to exist in consequence of Hinde 
Palmer's Act (32 & 33 Vict. c. 46) and the Land 
Transfer Act, 1897. The distinction, however, still 
apparently exists with regard to an executor's right of 
retainer. {Walters v. JT., 18 0. D. 182.) 

Advertisements for Claims. — One of the first duties of 
an executor or administrator is to issue advertisements 
under Lord St. Leonards' Act (22 & 23 Vict. o. 35, 
8. 29), which provides that where he shall advertise in 
the same way as the Court in an administration suit 
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(Re Bracken^ 43 C. D. 1) for creditors and others to 
come in and prove their claims, he may distribute the 
assets, having regard only to the claims 6i which he 
has notice, and shall not then be liable. The Act goes 
on to provide that this shall not prejudice the rights of 
any creditor or claimant to follow the assets into the 
hands of persons who have received them. The pro- 
vision applies to claims of next of kin as well as to 
claims of creditors ; and affords protection to the sureties 
in an administration bond, where the administrator has 
pursued the prescribed course. {Newton v. Sheny, 1 
C. P. D. 246.) 

Payment of Debts. — ^An executor cannot pay a debt 
barred by the Statute of Frauds {Re Rowmon^ 29 C. D. 
358) ; but he may, generally speaking, pay a debt 
barred by the Statute of Limitations. {Midgley v. -3f., 
(1893) 3 Ch. 282; Re Wenham, (1^92) 3 Ch. 59.) He 
may pay a claim, though uncorroborated. {Re Griffiriy 
79 L. T. 442.) And under the Trustee Act, 1893, 
6. 21, he may pay or allow any debt or claim on any 
evidence he thinks sufficient, and may accept a com- 
position, compromise, abandon, submit to arbitration or 
otherwise settle any debt or claim in good faith. {Re 
Brogden, 38 C. D. 546 ; De Cordova y. 2>., 4 A. C. 692.) 

Among creditors of equal degree a legal representa- 
tive may pay one in preference to another, even after 
action brought by that other {Re Radclife^ 7 C. D. 733) ; 
but not against another of a higher degree. {Re Han-- 
key^ (1899) 1 Ch. 541.) In like manner an executor 
has a right to retain for his own debt in preference to 
all other creditors of equal degree {Re May^ 45 0. D. 
499; Re Fludyer, (1898) 2 Ch. 562), and so may an 
administrator, even though his bond provides that he 



. ADMINISTRATION OF ASSETS. 8L 

shall not prefer his own debt. {Davies v. Parri/y (1899) 
1 Ch. 602.) But after an administration order he 
<jannot prefer one creditor to another {Re Barrett^ 43 
C. D. 70), though he may still retain his own debt. 
{Re Giles, (1896) 1 Ch. 956.) 

Priority of Debts. — ^Af ter paying duty and the funeral 
and testamentary expenses {Sharp v. Lush, 10 0. D. 
468), the executor or administrator should pay the debts 
in the following order : — (1) Debts due to the Crown 
by record or specialty; (2) Debts having preference 
Tinder particular statutes, iets, for instance, income tax, 
poor rates, &c. ; (3) Judgments duly registered, and un- 
registered judgments recovered against the personal 
representatives prior to the order for administration; 
(4) Recognizances and statutes, the latter, however, 
being practically obsolete ; (5) Debts by specialty and 
by simple contract pari passu, including rent, unregis- 
tered judgments other than as above, and dilapidations; 
(6) Voluntary bonds, unless assigned for value, in which 
case they would come within the fifth group. (For 
further information as to priority, see Williams on 
Legal Representatives, 104 et seq,) 

Where, however, the estate is insolvent and is being 
administered in the Chancery Division the priority as 
to rates and wages given by the Preferential Payments 
in Bankruptcy Act, 1888, applies; and consequently 
such rates and wages would, in the case of an insolvent 
dying after the Act, be paid before all other debts, 
except the costs of administration. {Re Set/wood, Park^ 
ington v. Heywood, (1897) 2 Ch. 593.) 

The Judicature Act, 1875, s. 10, provides that in the 
administration of insolvent estates the same rules shall 
prevail as to the respective rights of secured and un* 

£ 5 
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secured creditors and as to delts and I'abilities provable, 
as may be in force for the time being in bankruptcy. 
The section, however, does not incorporate the rules of 
bankruptcy into such administration for all purposes. 
{Re May, 45 C. D. p. 502.) The sole object of the 
section was to get rid of the old rule in Chancery 
under which a secured creditor could prove for the full 
amount of his debt and realize his security afterwards, 
and put him on the same footing as in bankruptcy, 
where he was only entitled to prove for the balance 
after realizing his security. {Lee v. Nutially 12 C. D. 
61.) 

Order in which Assets applied. — Where an estate is 
insolvent another important point has to be considered, 
and that is the rights of the beneficiaries as amongst 
themselves ; in other words, in what order are the assets 
to be applied for the payment of debts. The order in 
which the assets are to be applied, and which has not 
been altered by the Land Transfer Act, 1897, is as 
follows: — Subject to the expression of a contrary in- 
tention, and, as regards mortgage debts, to Locke 
King's Acts (see infra) , assets are now generally applied 
in the payment of debts in the following order: — 
(1) The general personal estate, including appointable 
personalty passing under a residuary bequest ( Williams 
V. F"., (1900) 1 Ch. 152) ; (2) Lands expressly devised 
or directed to be sold for the payment of debts; (3) Eeal 
estate descended ; (4) Eeal and personal property speci* 
fically devised or bequeathed, but charged with the 
payment of debts {Hurst v. -ff., 28 C. D. 159) * 
(5) General pecuniary legacies pro rata {Re Salt, (1895) 
2 Ch. 203) ; (6) Specific bequests, specific devises, and 
residuary devises not charged with debts {Farquhar&oii 
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V. Fhyer, 3 C. D. 109 ; Brett's L. 0. 237) ; (7) Per- 
sonalty and realty specifically appointed by the testator 
{Wiliiams v. W.^ supra); (8) Paraphernalia, where not 
now separate estate {Tasker v. T., (1895) P. 1). 

Primary liability of Personalty. — The personal estate 
constitutes the primary and natural fund for the payment 
of debts and legacies, unless there is a plain intention to 
exonerate it. And to constitute such plain intention it 
is not enough that the real estate should be charged, 
but there must appear an intention so expressed as to 
convince a judicial mind that it was meant not merely 
to charge the real estate, but so to charge it as to 
exempt the personal estate. {Broadbent v. Barrow^ 31 
C. D. 113.) But the rule does not apply where a 
specific part of the personal estate is so charged. {^Trott 
V. Buchanan^ 28 C. D. 446.) 

It may here be noticed that by 27 & 28 Vict. c. 112, 
a judgment debt even though duly registered is not a 
charge on land until execution is issued {Hood Barrs v. 
Cathcarty (1896) 2 Ch. 411), either legal by elegit and 
delivery, or equitable by a receiver {Re Mersey Rail. Co.y 
37 0. D. 610), which must be registered at the Land 
Registry. , (51 & 52 Vict. c. 51.) 

Locke King's Act. — Formerly, the primary liability 
of the personal estate to pay the debts extended to 
mortgage debts. But by Locke King's Act (17 & 18 
Vict. c. 113) the primary liability for mortgage debts 
was shifted from the personal estate to the mortgaged 
estate itself, except where there is a contrary intention. 
In other words, the person taking the land is no longer 
entitled to have the mortgage debt paid out of the 
personal estate, but takes subject to the burthen. The 
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Act, however^ does not apply to an estate tail {Re 
Anthony y (1893) 3 Ch. 498), but it applies to equitable 
mortgages {Pembrooke Y.Friendy 1 J. & H. 132), and 
to land taken in execution under an elegit {Re Anthony ^ 
(1892) 1 Ch. 450), and to copyholds. {Piper v. P., 1 
J. & H.) The Act was further extended by 30 & 31 
Vict. c. 69 and 40 & 41 Vict. c. 34, so as to apply to 
an intestacy, to lands of any tenure, including leaseholds, 
and to a lien for unpaid purchase-money. These three 
Acts are also called the Beal Estate Charges Acts. 

Betainer by Executor. — With regard to any debt 
which may be owing ]by the deceased to the executor 
personally, the latter has a right of retainer in priority 
to all other creditors of equal degree {Re Fludyer^ (1898) 
2 Ch. 562 ; Re Hankey, (1899) 1 Ch. 541), and this 
right is supposed to have arisen from his inability to 
sue himself. An administrator has the "bame right even 
though he has entered into a bond not to prefer his own 
debt. {Davies v. Parry, (1899) 1 Ch. 602.) This right 
is not lost by an order for administration or payment 
into Court, or by mere delay so long as there are assets 
available {Re Giles, (1896) 1 Ch. 956 ; Re Langley, 68 
L. J. Ch. 361), or by payment to an oflBcial receiver 
{Re Rhoadesy (1899) 2 Q. B. 347) ; but there is no 
retainer out of assets got in by a receiver {Re Jones, 31 
0» D. 440), or out of assets that are merely equitable. 
{Walters v. F"., 18 C. D. 182 ; Re Baker, 44 C. D. 272.) 
A debt may be retained though barred by the Statute 
of Limitations, though not one barred by the Statute of 
Frauds. {Meld v. White, 29 C. D. 358.) 

The executor, after paying the funeral and testa- 
mentary expenses and the debts in the order already 
mentioned, should proceed to pay the various legacies, 
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t}earmg in mind the rules as to lapse, ademption and 
priority, which subjects will be dealt with in a subse- 
quent chapter. 

Administration Orders. — Formerly, any person in* 
terested in the residue was entitled as of right to an 
order for the full administration of the estate. This is 
now completely altered, the Court is no longer obliged 
to make an order for administration (Ord. LV., r. 10), 
and all applications for such orders are at the risk of 
the applicant. {Re B/ake, 29 C. D. 913.) The practice 
now is to apply by originating summons for an order 
determining any question relating to administration 
without an order for administration of the estate. 
(Ord. LV. rr. 3, 5.) An application for an administra* 
tion order is sometimes made by the executor or 
administrator himself when he finds^ the affairs of his 
testator or intestate so involved that he cannot safely 
administer the estate, except under the direction of the 
Court. But such applications are not encouraged, and 
the executor or administrator will be made to pay the 
costs of any unnecessary or vexatious proceedings. {Ee 
Cabburn, 46 L. T. 848.) 

Actions for administration are barred by statute in 
the case of simple contract creditors after six years ; in 
the case of judgment creditors after twelve years {Jay 
V. Johnstone^ (189'3) 1 Q». B. 189) ; in the case of legatees 
after twelve years {Re Barker, (1892) 2 Ch. 491) ; and 
in the case of next of kin after twenty years. {Sutton 
V. S.y 22 C. D. 511, 517.) 

Marshalling. — We have already seen that assets are 
applied in payment of debts in a certain order, but this 
is only as between the beneficiaries. It does not affect 
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thd rights of creditors, who can resort to any portion of 
the assets they please for payment of their debts. It 
is clear, therefore, that a creditor may disturb the order, 
if h« resorts to the assets in an order different from that 
which the law prescribes as between the beneficiaries ; 
and if he does so matters are rectified between the 
beneficiaries by the application of the principle known 
as marshalling, which is that " a person having two 
funds to satisfy his demands shall not by his election 
disappoint a party who has only one fund." (1 Wh. & 
Tu. 46.) To restore then the order of administration 
the law permits the beneficiary who is disappointed by 
the creditor's action to stand in the creditor's place as 
against any fund which is in the order of administra- 
tion liable before his own. Marshalling also takes 
place as between legatees where some are charged on 
land and some are not. (1 Wh. & Tu. 49.) The 
Court will not marshal assets in favour of a charity, 
but this, since the Mortmain Act, 1891, is of no 
importance. 
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CHAPTEE Xin. 

LEGACIES. 

Classes of Legacies. — ^Legacies may be divided into three 
classes — specific, general and demonstrative. A specific 
legacy is a bequest of a particular article or sum of 
money, as a bequest of "my diamond ring" or "my 
£500 stock." A legacy is general when it is not a 
bequest of a particular article, as a bequest of " a ring '' 
or " £500 stock." A legacy is demonstrative when it 
is in the nature of a general legacy, but there is a par- 
ticular fund pointed out to satisfy it. Thus, a bequest 
of "£500 out of my £3 per cent, annuities" is a 
demonstrative legacy. These distinctions are of some 
importance, since a specific legacy will not abate if, 
after payment of debts, the assets are insufficient for 
payment of all the legacies, while a general legacy will. 
But if the article or sum specifically bequeathed is 
destroyed or alienated by the testator, the legacy is 
adeemed and the legatee is not entitled to compensation 
from the testator's estate. A demonstrative legacy does 
not abate like a general legacy, until the fund out of 
which it is payable is exhausted, and is not adeemed by 
the failure of that fund which is only regarded as the 
primary fund for payment. ^ (1 Wh. & Tu. 786.) 

Jurisdiction. — No action lies to recover legacies, unless 
the executor has assented to them ; because all the assets 
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vest in him and are liable to the payment of the testa- 
tor's debts, and it is the duty of the executor, before he 
pays or assents to the legacies, to see whether there will 
be sufficient left to pay the debts, inasmuch as a man 
must be just before he is permitted to be generous. 
But after the executor has assented, the property vests 
immediately in the legatee, who may maintain an action 
for the recovery thereof. 

Lapse. — ^If a legatee or devisee dies in the lifetime of 
the testator, the gift lapses and falls into the residue. 
To this rule there are two exceptions, namely (1) a 
devise in tail, (2) a gift to a child or other issue of the 
testator, provided in both cases that the person so dying 
leaves issue living at the death of the testator. (Wills 
Act, 1837, ss. 32, 33.) 

Vested or Contingent — ^A legacy may be either vested 
— that is, paid in all events, even though the payment 
be postponed — or contingent — that is, one payable only 
on a contingency happening. If a legacy is " payable " 
or " to be paid " at the age of twenty-one, it is vested, 
the time of payment only being postponed. But if a 
legacy is bequeathed "at" twenty-one, or "if" or 
"when" the legatee shall attain twenty-one, this is a 
contingent legacy and fails if the legatee dies before 
that age, unless interest is given in the meantime, when 
it is otherwise. {Hanson v. Graham^ L. C. Conv. 822.) 

There is, however, an important difference between 
purely personal legacies and those charged on real 
estate. If a legacy payable out of land is made pay- 
able at a certain age or other event personal to the 
legatee, and that event never happens, the legacy is not 
to be raised. (Poulett v. P., 1 Vem. 204 ; Chandos v* 
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Talbot^ 2 P. W. 601.) But if the payment is postponed 
until an event not referable to the person to be benefited, 
8uch as the death of the tenant for life, then it will be 
raisable, though the legatee die before that event. 
(JEvans v. Scotf^, 1 H. L. C. 57; Remnant v. Soody 
2 D. F. & J. 396.) 

Legacy given for a Purpose. — The fact that a legacy 
is given for some particular purpose does not make it 
contingent and prevent the legatee or his representatives 
receiving it, if that object cannot be effected. The pur- 
pose only shows the motive of the testator and is mere 
surplusage, and the legatee takes absolutely. {Ee 
Bowes, (1896) 1 Ch. 507.) 

Interest. — ^As a general rule, legacies carry interest 
at 3 per cent, after the lapse of one year from the 
testator's death. But in the following cases they carry 
interest from the testator's death, namely : (1) a legacy 
charged on land when not given subject to a life 
interest. {Waters v. Boxer, 42 C. D. 517.) (2) A 
legacy to a child where there is no other provision for 
its maintenance. (Re Moody, (1895) 1 Ch. 101.) (3) 
A legacy given in satisfaction of a debt. {Clarke v. 
Sewell, 3 Atk. 99.) (4) A specific legacy. {Mullins v. 
Smith, 1 Dr. & 8. 210.) 

When a legacy is given to a child contingently on 
his or her attaining twenty-one, the income accruing on 
the investments representing the legacy is by the Conv. 
Act, 1881, 8. 43, available for the interim maintenance 
of the child during the contingency. {Re Holford, 
(1894) 3 Ch. 30 ; Re Jeffery, (1895) 2 Ch. 577.) 

Priority. — A testator may give some legacies priority 
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over others ; in which case, if the estate is insufficient, 
those having priority will be paid first and will not 
abate {Welk v. Borwick^ 17 C. D. 798), and in general 
legacies given in satisfaction of debts have priority 
{Stahkchmidt v. Letty 1 S. & G. 421), but a mere 
direction that a particular legacy is to be paid imme- 
diately on the death of the testator will not prevent it 
from abating even in the case of a wife. {Oppenheimer 
V. Schweider^ (1891) 3 Ch. 44.) 

Appropriation. — ^A legatee of an annuity for life or 
other determinable period is in general entitled to have 
it secured by the appropriation of a sufficient part of 
the residue {Harbin v. Mastermariy (1895) W. N. 160, 
0. A.), or the annuity may be valued and the amount 
paid over. {Re Sinclair, (1897) 1 Ch. 921.) But a 
legatee has not an absolute right to have a future legacy 
brought into Court, whether it is in danger or not. 
{Re Rraithmite, 21 C. D. 121.) 
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CHAPTER XIV. 

DONATIONES MORTIS CAUSA. 

Definition. — A donatio mortis causd is a gift of personal 
property made by one who apprehends that he is in 
peril of death. Of * such a gilt there are three essen- 
tials : — 1. The gift must be with a view to the donor's 
death. 2. There must be an express or implied inten- 
tion that the gift should only take effect on the donor's 
decease by his existing disorder. 3. There must be 
manual delivery of the property or of the means of 
obtaining possession of it. (Brett's L. C. 33.) 

What may be the Subject of such Donations. — Thus^ 
negotiable notes, promissory notes, payable to order, 
though not endorsed, bills of exchange, though not 
endorsed, bank notes, bankers' deposit notes, cheques 
drawn by a third person payable to the donor or order, 
though not endorsed by the donor, policies of insurance, 
bonds, and mortgages, receipts for money, and keys as 
affording the means of obtaining possession of the 
things given, may be the subject of such donations. 
(St. § 607a ; Brett's L. C. 34 ; He Mead, Austin v. 
Mead, 15 C. D. 651 ; Clement v. Cheesman, 27 0. D. 
631.) But the delivery of a cheque drawn by the 
donor which was not presented before his death was 
held not to be a good donatio mortia causd, because the 
death of the drawer is a revocation of the banker's 
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authority to pay (Clement v. Cheesman^ supra) ^ unless 
paid away for valuable consideration before his death. 
(Rolls V. Pearce, 5 C. D. 730.) And railway stock 
cannot be the subject of a dotiatio mortis cau^. {Moore 
V. Moorcy 18 Eq. 474.) 

Mixed Character of such Donations. — ^A donation of 
this kind partakes partly of the characteristics of a gift 
inter uvos^ and partly of those of a legacy. It differs 
from a legacy in these respects : 1. It takes effect, 
at once sub modo {t,e., conditionally), and therefore 
does not require probate. 2. It requires no assent on 
the part of the executor or administrator to perfect the 
title of the donee. It differs from a gift inter vivos in 
certain respects, in which it resembles a legacy : 1. It 
is revocable during the donor's lifetime. 2. It might 
be made to the wife of the donor even before the stat. 
45 & 46 Vict. o. 75, when a gift inter vivos by a man to 
his wife would have been void at law. 3. There must 
be delivery. 4. It was subject to probate duty, and is 
now subject to estate duty. 5. It is liable to the debts 
of the donor on a deficiency of assets. (St. § 606a; 
Brett's L. 0. 33 ; Wms. on Exors. 681.) 

Evidence. — Evidence of the clearest and most un- 
equivocal character is requisite to support a donatio 
mortis camd, (Cosnahan v. Grice, 15 Moo. P. 0. 215.) 
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CHAPTER XV. 



ELECTION, SATISFACTION, PERFORMANCE AND 

CONVERSION. 



Election. — ^Election is the obligation to choose between 
two rights, by a person who derives one of them under 
an instrument in which a clear intention appears that 
he should not enjoy both. The doctrine rests upon the 
principle that a person shall not be allowed to approbate 
and reprobate ; but if he approbates, he shall do all in 
his power to confirm the instrument he approbates. 

The doctrine arises where a grantor or testator gives 
away either knowingly or by mistake that in which he 
has no interest, and in the same instrument makes a 
gift to the owner of the property so given away. In 
such cases the owner of the property cannot both take 
the gift and retain his own property. If he takes the 
gift, he must resign his own property. If he elects 
against the instrument, he cannot have the gift. But 
in the latter case he does not necessarily forfeit the 
entire gift, but only so much as will compensate the 
person whom he has disappointed by electing to take 
his own property ; in other words, compensation, and 
not forfeiture, is the rule. (Streatfield v. S., 1 Wh. & Tu. 
416.) 

As the doctrine of election depends on the principle 
of compensation, it follows that it is only applicable 
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where there is a fund out of which compensation can 
be made, or, in other words, where the donor puts into 
the gift some property that is actually his own. Thus, 
where a person has a special power of appointment, 
and he appoints part to persons objects of the power 
and part to persons not objects of the power, the former 
may set aside the excessive appointment and claim the 
amount thereby appointed, and also take the shares 
appointed to them, for here no part of the testator's 
property is given. {Bristow v. Warde, 2 Ves. jun. 336.) 
But if he appoints to non-objects and gives property of 
his own to the persons entitled in default of appoint- 
ment, the latter must elect. {Whistler v. Webstevy 
2 Ves. jun. 367.) Parol evidence is not admitted to 
raise a case of election. (Ckmentson v. Gandi/, 1 Keen, 
309.) 

The doctrine of election is founded on a presumed 
intention that effect shall be given to every part of an 
instrument, but this presumption is rebutted where the 
instrument expresses a contrary intention. {Ee Vardoriy 
31 0. D. 276 ; Hamilton v. JET., (1892) 1 Oh. 396.) 

An election may be express or implied by conduct. 
(Padbury v. Clarke^ 2 Mac. & Gr. 298.) But an election 
will only be binding if made with knowledge of the 
facts and of the doctrine. {Spread v. Morgan^ 11 
H. L. 0. 588 ; Wilder v. Pigott, 22 0. D. 263.) If, 
however, the person entitled to elect allows another so 
to deal with one of the properties that it would be in- 
equitable to disturb the possessor, he will be estopped 
from doing so, though he did not know the facts. 
(Bewar v. Maitland, 2 Eq. 834.) If a person dies 
without having elected, and both properties devolve on 
the same person, he must elect {Fytche v. F,, 7 Eq. 409) ; 
and if a person does not elect within the time limited, 
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he will be deemed to* have elected against the instru- 
ment. {Ibid.) 

In the case of persons under disability, the Court wiU 
elect for them, either at once {Streatfield v. S., supra) 
or after an inquiry in chambers. {Brown v. B,, 2 Eq. 
481.) 

Satisfaction. — The doctrine of satisfaction arises where 
a donor, being under some obligation to the donee, 
makes a gift under circumstances which indicate an 
intention that it shall be taken in satisfaction of the 
prior obligation. Where the intention is expressed, 
there is, of course, no diflSculty ; it is only the cases in 
which the intention is implied which call for notice. 
These are satisfaction of (1) legacies by portions and 
portions by legacies, (2) legacies by legacies, (3) debts 
by legacies. 

A portion is a provision made for a child by a parent, 
and for this purpose a person may put himself in loco 
parentis, though the actual father is living. {Powys v. 
Mansfield, 6 Sim. 644.) A parent is under an obliga- 
tion to provide for his child, and therefore when a 
benefit is given to a child the Court regards it as a 
portion ; and if afterwards a further benefit is given, it 
is to be taken not as an addition to the former portion, 
but in satisfaction of it. {Ex parte Pye, 2 Wh. & Tu. 
366.) The Court, therefore, leans against double' 
portions and in favour of satisfaction. 

Where a person first makes an advance and after- 
wards makes provision by settlement or will, no question 
of satisfaction arises, for the first amount has been 
actually paid. But where the settlement comes first, 
and then a provision by will or an advancement, or 
where the will comes first and then provision by settle- 
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ment or advancement, the doctrine applies ; and where 
the second sum given is less than the first, it operates 
as a satisfaction pro tanto, {Pym v. Lockye7\ 6 My. & 0. 
29.) Whether the will comes first or the settlement is 
immaterial, the effect being the same, but in the first 
case it is called ademption and in the second satisfaction. 
{Coventry v. Chichester^ 2 H. & M. 158.) 

A difference in amount between the two benefits, or a 
slight difference in any other respect, will not prevent 
satisfaction {Thynne v. Glengall, 2 H. L. 0. 131), but a 
substantial difference will. {Tuasaud v. T., 9 0. D. 
363.) 

Parol evidence is admissible to rebut the presump- 
tion of satisfaction, but not to raise a presumption, that 
is, not to raise a case of satisfaction. (2 Wh. & Tu. 392 ; 
Be Lacon, (1891) 2 Ch. 482.) 

Where two separate legacies are given to the same 
legatee by the same instrument, they will be considered 
substitutional if of equal amount, but cumulative if 
tmequal. {Hooley v. Hatton^ 1 Wh. & Tu. 866.) But 
where they are given by different instruments they 
will be cumulative, whether equal or unequal {RtisseU v. 
Dichon, 4 H. L. C. 293), unless the same sum and the 
same motive is expressed in both. {Ridges v. MonHson^ 
1 Bro. C. 0. 388.) 

Where a legacy is given to a creditor as great as or 
greater than the debt, without any notice being taken 
of the debt, it will be in satisfaction of the debt. 
{Talbot V. Shrewsbury, 2 Wh. & Tu. 376.) But in this 
case the Court leans against the presumption. There- 
fore, a legacy less than the debt will not go in satisfac- 
tion even pro tanfo. And a slight circumstance will 
exclude satisfaction, e,g., a direction to pay debts 
{Bradahaw v. Huishy 43 C. D. 260), or where the time 
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for payment is different {Calham v. Smithy (1895) 1 Oh/ 
516), or where the legacy is of residue or contingent^ 
{Crichton v. (7., (1895) 2 Ch. 853.) Further, there is 
no satisfaction where the debt was contracted after the 
will ( Wiggins v. Horlocky 39 0. D. 142) ; but the doc* 
trine applies where the debt is paid after the will. 
{Be Fletcher^ 38 0. D. 373.) 

Performance. — Performance, like satisfaction, rest$ 
upon the maxim, "Equity imputes an intention to 
fulfil an obligation ;" but it differs from satisfaction as 
appHed to debts in that performance is commonly 
deemed to have been effected j!?ro tanto. 

The typical case of performance is where a peraon 
covenants to do a certain act, and this covenant is 
deemed to be performed by some subsequent act which 
wholly or approximately effects the same purpose^ 
though it does not expressly refer or precisely conform 
to the covenant. Thus, where a person covenants to 
purchase land of a certain value and settle it on his 
sons in tail, and he afterwards purchases land of that 
value, but makes no settlement, and the land descends 
to his eldest son, the land descended will be deemed a 
performance of the covenant ( Wikocks v. W.<, 2 Vem, 
558) ; but the property purchased must be of the same 
nature as that covenanted to be purchased. {Lechmere 
V. L,y 2 Wh. & Tu. 399.) 

The doctrine also applies where the covenant is in 
effect wholly or partially performed by operation of law. 
Thus, if a man covenant before marriage to leave his 
wife a certain sum, and he dies intestate, his wife's 
share under the intestacy wiU be deemed a performance 
wholly or pro tanto. {Blandy v. Widmore, 2 Wh. & 
Tu. 407 ; Gartshore v. Chaliey 10 Ves. 14, 16.) But 
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tliis principle does not apply "where the covenant is not 
to pay a gross sum, but an annuity or life interest 
{Couch V. Stratton^ 4 Ves. 391) ; nor where the cove- 
nant is to pay in the covenantor's lifetime. {Oliver v. 
Brickland, 3 Atk. 420.) 

Conversion. — The doctrine of conversion rests upon 
the principle that "Equity looks upon that as done 
which ought to be done/' "Money directed to be 
employed in the purchase of land, and land directed to 
be sold and turned into money, are to be considered as 
that species of property into which they are directed to 
be converted, and this in whatever manner the direction 
is given, whether by will, by way of contract, marriage 
articles, settlement, or otherwise." {Fletcher v. Ash- 
burner^ 1 Wh. & Tu. 327.) Thus, if a person contract 
4o buy or sell land and die before completion, the 
property goes as if the transaction were completed; 
ifiubject, however, to this, that the contract was one 
which the Court would enforce by specific performance. 
{Cornwall v. Senson, 48 W. E. 42.) In the case of a 
•compulsory purchase there is no conversion until the 
price is fixed and the parties are sui juris. {Kelhnd v. 
JPulfordy 6 C. D. 491.) In the case of an option of pur- 
ijhase the conversion relates back to the time when the 
option was given {Re Isaacs^ (1894) 3 Ch. 606), unless 
there is a contrary intention. {Re Pyle^ (1895) 1 Ch. 
724.) 

A direction to convert must be imperative. {Bourne 
v. B,y 2 Ha. 35.) But although apparently optional, 
if the trusts of money are only adapted to real estate, 
the money will be considered land. {Earlom v. Saunders^ 
Amb. 241.) A direction to convert on request is usually 
imperative {Burr ell v. Basherfieldy 11 Beav. 525), but a 
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mere power to convert is not. {Pitman v. P., (1892) 
1 Oh. 279.) 

In the case of wills conversion takes place from the 
death of the testator ; and in the case of deeds, from 
the date of their execution, even though the sale is not 
to take place until after the settlor's death. {Clarke v. 
Franklin, 4 K. & J. 257.) 

When the purpose for which the conversion is directed 
fails, no conversion will take place, and the pro- 
perty will result to the testator or settlor in its 
original form. But if the failure is only partial, 
conversion will take place only to such extent as is 
necessary to effect the purpose of the will, and in so 
far as it is not required for that piarpose the property 
will result unchanged. {Ackroyd v. Smithson, 1 
Wh. & Tu. 372 ; Jessop v. JFatson, 1 My. & K. 665 ; 
Simmons v. Fitt, 8 Ch. 978.) But in the case of a 
deed {GhHffith v. Eicketts, 7 Ha. 299) or a sale under an 
order of the Court, a complete conversion takes place 
from the date of the deed or order, notwithstanding a 
partial failure of the purpose {Myett v. Meakin, 25 
0. D. 735), except where statutes direct the contrary, 
as in Partition Act, 1868, § 8, and Lunacy Act, 1890, 
§123. 

An heir takes land directed to be sold as personalty 
if the sale is or was necessary, whether it has taken 
place or not ; in other words, he takes the property in 
the state in which he ought to find it {Smith v. Claxtony 
4 Madd. 492; Scales y. Heykoe, (1892) 1 Ch. 379); 
but if a sale was not necessary, he takes it as land. 
{Davenport v. Coltm^an, 12 Sim. 610.) Where money 
is directed to be laid out in land and the purpose 
partially fails, the undisposed-of interest goes to the 

f2 
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next of kin in the state in whioh lie finds it, (Curteis 
V. Wormauldy 10 0. D. 172.) 

Beconversion. — ^A person who is sole owner and sui 
juris may, of oonrse, reoonvert or elect to take the 
property in its original unconverted state. But if not 
sole owner, he cannot elect so as to bind any interests 
save his own, or so as to prejudice other persons 
interested. {Molhway y* Radcliffe, 23 Beay. 163.) 
Beconversion may be impUed from very slight drcmn- 
stances. {Foxwell v. LetctSy 30 0. D. 654.) And 
where money is ^'at home" and there is no interest 
outstanding, it will be considered as reconverted* 
(WaJrond v. Bmlyn, 11 0. D. 640.) 
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MOBTGAGES. 

A MORTGAGE may be defined as a debt secured on 
property, the legal ownership becoming vested in the 
creditor, while the equitable ownership remains in the 
debtor. 

What may be Mortgaged. — Speaking generally, all 
kinds of property may be mortgaged, even an expectant 
or contingent interest. {Coombe v. Carter ^ 36 C. D. 
348.) There are, however, certain species of property 
which, on the ground of public policy, cannot be mort- 
gaged, as, for instance, half pay and the profits of an 
ecclesiastical benefice. Property may, moreover, be 
made defeasible on alienation or restrained from antici- 
pation, and in either case cannot be mortgaged. And 
companies can only mortgage when and so far as they 
have power to do so. {Ex parte Watson, 21 Q. B. D. 
301.) 

Equity of Bedemption. — ^Under the old common law 
a mortgage was simply a conveyance upon condition^ 
and if the condition was not performed the mortgagee's 
estate became absolute, and the legal right to redeem 
was lost for ever. Equity, however, regarded the 
transaction as a mere security, and adjudged that the 
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"breaoh of the condition should be relieved against, the 
result being that the mortgagor, though he lost his 
legal right to redeem, had an equity to redeem on pay- 
ment within a reasonable time of principal, interest 
and costs. Here we have a good illustration of the 
maxim, " Equity regards the spirit and not the letter." 
Regarding the spirit and not the letter, and viewing 
the transaction as a mere security, equity went further 
and held that the debtor could not, even by the most 
solemn engagement entered into at the time of the loan, 
preclude himself from his equitable right to redeem, for 
it was inequitable that a creditor should, through the 
necessities of his debtor, obtain a collateral or additional 
advantage beyond the payment of principal, interest 
and costs. Hence came to be established the two im- 
portant principles that "once a mortgage always a 
mortgage," and that no clog or fetter can be imposed 
on the mortgagor's right or equity of redemption. 

Once a Mortgage, always a Mortgage. — Once a mort- 
gage, always a mortgage, is still a sound legal maxim, 
and a conveyance, though absolute in form, if intended 
as a security only, is redeemable. {Barton v. Bank of 
New South Wales, 15 A. 0. 379.) Anything which is 
comprised in the mortgage must, when the debt is paid 
or the obligation is discharged, be returned to the mort- 
gagor. It must be returned in its entirety, and no 
part can be retained by the mortgagee, who, when paid 
off, has no interest in the premises and no right to 
interfere with the mortgagor in his enjoyment or user 
of them. {Bice v. Noakes 8f Co., (1900) 1 Ch. 213 ; 
Salt V. M. Northampton, (1892) A. 0. 1.) 

Clogging the Equity. — The principle that the equity 
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of redemption cannot be clogged is also still a sound 
legal principle, though the extension of the principle 
that the mortgagee can obtain no collateral advantage 
has been recently somewhat modified. A mortgagee 
may, provided the bargain is not unconscionable or 
oppressive, stipulate by the mortgage deed for a col- 
lateral advantage to himself ; and if he does so thete is 
no presumption that the mortgagor entered into the 
contract under pressure. {Santley v. Wilde, (1899) 
2 Oh. 474.) Thus, a mortgagee of a public-house may 
stipulate that the loan shall continue for a period of 
years, and that during the security the mortgagor shall 
only sell beer supplied by the mortgagee. {Biggs v. 
Eoddimtt, (1898) 2 Ch. 307 ; Rice v. Noakes ^ Co.y 
supra,) 

Sale with Bight of Ee-pnrchase. — ^Mortgages must be 
distinguished from sales with a right of re-purchase 
within a certain time. {Birmingham Canal Co. v. 
Cartwrighty 11 0. D. 421.) Whether the transaction 
is a mortgage or sale with right of re-purchase depends 
on the circumstances of each case {Ex parte Odell, 10 
0. D. 76) ; and parol evidence is admissible to show 
that the transaction was merely a security. {Douglas 
V. Calverwelly 3 Qiff. 251.) The distinction is important, 
since, if the transaction is a mortgage, the mortgagee 
has a right to redeem though the time for repayment 
has expired ; but if it is a sale, the time for re-purchase 
must be exactly observed. {Barrell v. Sabine, 1 Vern. 
268.) 

Welsh Hortgage. — ^A Welsh mortgage, which is now 
very rare, is a mortgage in which there is no condition 
or covenant for repayment, the main incident of the 
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security being possession by the mortgagee of the mort- 
gaged property until he has repaid himself out of the 
rents and profits. The mortgagee cannot foreclose or 
sue for the debt, but the mortgagor may claim to 
redeem^ (1 Bobbins, Mort. 2t>.) 

Hortgagor's Bights. — An equity of redemption is an 
estate in the land, the person entitled thereto being, in 
equity, the real owner subject only to the rights of the 
mortgagee. {Casborne v. Scarfe, 1 Atk. 603.) Formerly 
at common law the position of the mortgagor as owner 
was hardly recognised at all, but his position has been 
much improved by recent legislation. By the Judica- 
ture Act, 1873, s. 25 (5), he may now sue in his own 
name only ; and by the Conveyancing Act, 1 881, s. 18, 
he has power to make leases subject to certain restric- 
tions. 

Who may Eedeem. — The equity of redemption being 
an estate in the land, all persons entitled to any estate 
or interest in it are entitled to redeem, such as, an heir, 
devisee, purchaser, lessee {Tarn v. Turner, 39 C. D. 
456), judgment creditor {Bryant v. Bull, 10 C. D. 153), 
tenant for life, remainderman or other limited owner ; 
but as regards remaindermen and reversioners they 
cannot redeem against the wish of the tenant for life. 
{Front V. Cock, (1896) 2 Ch. 808.) Whether a person 
is entitled to redeem will be decided by the Court 
without any offer to redeem. {Nohbs v. Law Reversion- 
ary Society, (1896) 2 Ch. 830.) 

Everyone who has a right to redeem may redeem any 
prior incumbrancer on payment of principal, interest and 
costs, the redeeming party being in turn liable to be 
redeemed by those below him, and these latter being all 
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liable to be redeemed by the mortgagor. The praotice 
in an action for foreclosure is to ofFer to redeem all 
incumbrancers prior to the plaintiff, and to claim fore- 
closure against all subsequent incumbrancers. This rule 
is sometimes expressed bj the phrase : *^ Eedeem up, 
foreclose down." 

Keeping alive Charge. — ^Where a person redeems and 
extinguishes the charge, the redemption will enure to 
give the next incumbrancer the priority of the redeemed 
mortgage. It is important, therefore, in such cases 
that the prior mortgage should be kept alive for the 
protection of the person redeeming. This may be done 
by a declaration to that effect. But apart from any 
8uch declaration the charge will not be extinguished if 
there is no intention to extinguish it, and if it is for the 
benefit of the person redeeming to keep it alive. {Liquid 
dation Estates Co. v. Willoughhy, (1898) A. 0. 321 ; 
Oiffordy. Mzhardinge, (1899) 2 Ch. 32.) 

Increase of Interest. — The right to redeem after the 
day named for payment is founded on the strong leaning 
of courts of equity against penalties and forfeitures. 
Por the same reason it was formerly held that a provi- 
sion for payment of compound interest, if the interest 
was not punctually paid, was invalid. But this is not 
60 now, at least as regards mortgages of reversionary 
interests. {Clarkson v. Senderson^ 14 C. D. 348.) So 
a provision for increasing the rate of interest, if not 
punctually paid, is invalid as being in the nature of a pen- 
alty (Fisher, Mort. 866), though the same result maybe 
attained by reserving the higher rate in the first instance 
with a proviso reducing it on punctual payment. ( Union 
Bank v. Ingram^ 16 G. D. 53.) But the fines and penal 

F 5 
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payments in mortgages to bmlding societies ore recover- 
able. {Provident Permanent Building 8oc. v. Oreenhilly 
9 0. D. 122.) 

Six Months' Notice. — A person cannot, as of right, 
redeem before the time appointed ( West Derby Union v. 
Met. Life 8oc., (1897) 1 Ch. 335) ; and after that time 
he must give six calendar months' notice of his intention 
to pay ofE the mortgage, and must then punctually pay 
or tender the money (Leeds Theatre v. Broadbent (1898), 
W. N. 1) , or the mortgagee will be entitled to fresh notice. 
But if the mortgagee has demanded payment, or taken 
steps to recover the debt, or has taken possession {Bovill 
V. Endle, (1896) 1 Ch. 648), or if the mortgage is 
merely an equitable one {Fitzgerald v. Mellersh, (1892) 
1 Ch. 385), he is not entitled to such notice or interest 
in lieu thereof. In a foreclosure action, however, he is 
entitled to interest up to the day specified for re- 
demption. {Hill V. Rowlands, (1897) 2 Ch. 361.) 

Arrears of Interest. — The mortgagee can only recover 
six years' arrears of interest where the money is charged 
on land and he attempts to recover it "by distress, 
action or suit." (3 & 4 Will. lY. c. 27, s. 42.) In all 
other cases his right is not limited. {Re Marshfieldy 
34 C. D. 721, 723.) It is not, therefore, Hmited in 
redemption actions {Dingle v. Coppen, 79 L. T. 693) 
or in mortgages of personalty other than leaseholds 
{Mellersh v. Brown, 45 C. D. 225), or where the mort- 
gagee exercises his power of sale. {Re Marshfieldy 
supra,) 

Transfer. — ^By the Conv. Act, 1881, s. 15, a mort- 
gagor can require a mortgagee, who has not been in 
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possession, Instead of reoonveying, to transfer the 
mortgage to any third person. And, by Conv. Act, 
1882, s. 12, this right belongs to each incumbrancer or 
mortgagor notwithstanding any intermediate incum- 
brance; but a requisition of an incumbrancer shall 
prevail over that of the mortgagor. 

Devolution.— By the Conv. Act, 1881, s. 30; the 
mortgaged estate now devolves upon the personal repre- 
sentatives of the mortgagee notwithstanding any testa- 
mentary disposition. But this does not apply to 
copyholds. (Copyhold Act, 1894, 's. 88.) 

Producing Title Deeds. — Formerly a mortgagee could 
not be compelled to produce the title deeds, until paid 
ofE; but by the Conv. Act, 1881, s. 16, a mortgagor is 
now entitled, at his own cost, to inspection of the deeds 
in the case of any mortgage made since the Act. 

Mortgagee in Possession. — ^A mortgagee, once having 
taken possession, cannot go out of it again without 
the mortgagor's consent. {Be Prytherch, 42 C. D. 690.) 
He is liable to account not only for all rents and profits 
actually received, but for all moneys which, but for his 
wilful default, he might have received ( TFhite v. Citt/ 
of Londoii Breiveryy 42 C. D. 257; Mayer v. Murray ^ 
8 C. D. 424) ; and he is liable to account, though he 
transfers his security, imless he transfers by the direction 
of the Court. {HallY.Heward,^2G.J)A^Q.) Further- 
more, if he takes possession without sufficient reason, 
that is, if no interest is in arrear and it is not necessary 
for the protection of his security, annual rests will be 
made against him. {Horlock v. Smithy 1 Coll. 287.) 
The mortgagee is entitled to his costs, charges and 
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expenses properly inourred {Nat. Prav. Bank v. OameSj 

31 C. D. 682), but lie cannot make any charge for his 
personal trouble. {Mason v. Weaterhy^ 32 0. D. 206.) 
He must keep the premises in necessary repair, to the 
amount of tiie surplus rents. {Godfrey v. Watson, 
3 Atk. 618.) He will also be allowed the expense of 
improvements where necessary or beneficial to the 
estate {Astwood v. Cobboldy (1894) A. C. 160), but he 
will not be allowed to improve the mortgagor out of 
his estate. {Sandon v. Hooper^ 6 Beav. 246.) Under 
the Conv. Act, 1881, he may make leases (s. 18), and 
may cut and sell timber ripe for cutting (s. 19), and 
may appoint a receiver (s. 24). The mere fact that a 
mortgagee is in receipt of the rents and profits does not 
necessarily make him chargeable as mortgagee in pos- 
session, unless he has taken out of the mortgagor's 
hands the management of the estate. {Noyes v. Pollockj 

32 0. D. 53.) 

Tacking. — Where a third mortgagee lends his money 
without notice of a second mortgage and afterwards 
buys in the first legal mortgage, and so clothes himself 
with the legal estate, he may tack his security to the 
first mortgage, so as to squeeze out the second mortgage 
and gain priority over it. {Brace v. Duchess of Marl- 
borough, 2 P. Wms. 491.) In other words, equity 
will tack both incumbrances together in his favour, so 
that the second mortgagee will not be permitted to 
redeem the first without redeeming the third also, on 
the principle that where the equities are equal the 
law shall prevail. And this is so although the third 
mortgagee get in the first mortgage pendente lite, that 
is, with notice, for it is sufficient if he had no notice 
at the time of lending his money, {Marsh v. Lee, 
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2 Wh. & Tu. 107.) It is, however, important to notioe 
that the legal estate only gives priority where the 
equities are equal, and not where it would be inequitable; 
as, for instance, where the legal estate is held upon 
express trusts, or vested in a satisfied mortgagee. 
{Taylor v. Bmaell, (1892) A. C. 244.) 

But if a judgment creditor buys in the first mort- 
gage, although a legal mortgage, he cannot tack the 
mortgage to his judgment, for he did not lend his 
money directly on the security of the land {Spencer v. 
Pearson^ 24 Beav. 266 ; Davis v. Freethy^ 24 Q. B. D. 
519), at leeist until the land is delivered in execution. 
(Fisher, Mortg. 566.) 

On the other hand, if a first mortgagee, without 
notice and having the legal estate, lends a further sum 
to the mortgagor on a judgment, he can retain against 
a mesne mortgagee until both his securities are satisfied. 
{Credland v. Potter, 10 Ch. 8.) 

A first mortgagee cannot make further advances as 
against a second mortgagee, even though he has cove- 
nanted in his mortgage to make such further advances 
{West V. Williams, (1899) 1 Ch. 132) ; and in this 
connection it may be noticed that a floating security 
only afPects the property of the company unincumbered 
at the time of realization of the security. (Oov, Sec. 
Investment Co. v. Manila Co., (1897) A. C. 81.) 

A mortgagee, as we have seen, derives no advantage 
from getting in a prior mortgage unless he also obtains 
the legal estate, for among equitable incumbrancers the 
maxim Qui prior est tempore potior est Jure applies ; still, 
if one of them has a better right to call for the legal 
estate than the others, he will be in the same position as 
if he had obtained it. {Cook v. Wilton, 29 Beav. 100.) 

Tacking applies in the case of building society mort- 
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gages equally as in the case of ordinary mortgages. 
{Hosking v. Smithy 13 A. C. 582.) But it does not apply 
to lands in Yorkshire, for there the date of registration 
determines the priority except in oases of fraud. {Bat-* 
tiaon V. Hobson^ (1896) 2 Ch. 403.) 

Consolidation. — The rule with regard to consolidation 
of mortgages still holds good where the mortgages were 
made before the Conv. Act, 1881, or where the Act is 
expressly excluded as is often the case. The Court, 
however, leans against the doctrine. {Jennings v. 
Jordan, 6 A. C. 698.) Consolidation may be described 
as the right of a mortgagee, having two or more 
securities from the same mortgagor, to refuse to allow 
him to redeem one without redeeming the other or 
others. The rule applies to equitable mortgages, and to 
mortgages of personalty, and as against an assignee of 
the equity of redemption, and also where mortgages to 
different persons become united in the same person 
(Pledge v. JF/iitey (1896) A. C. 187) ; but the mortgages 
must be vested in one and the same hand, and the 
possibility that they may become so vested is not 
enough. {Riley v. Hall, 79 L. T. 244.) The rule does 
not apply unless default has been made on all the 
securities. {Cummim v. Fletcher, 14 C. D. 699.) The 
Conv. Act, 1881, s. 17, now enables a mortgagor to 
redeem one security without the other, where one or 
both of them is made after the Act, and the Act is not 
excluded. A mortgagor cannot, however, redeem one 
of two or more properties included in one mortgage. 
{Hall V. Heward, 32 C. D. 430.) 

Priority lost by Negligence. — Where a legal mortgage 
is executed, and the mortgagee makes proper inquiry 
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for the title deeds, and the mortgagor gives an appa- 
rently satisfactory reason for not producing them, the 
legal mortgage will not be postponed to a prior equit- 
able mortgage of which the legal mortgagee had no 
notice. {Agra Bank v. Barry^ L. E. 7 H. L. 135.) 
But if the first mortgagee, through fraud or gross 
negligence, allows the mortgagor to retain the title 
deeds or to get possession of them, he will be postponed 
to a subsequent mortgagee or purchaser without notice 
of the prior mortgage. Mere carelessness or want of 
prudence will not, however, postpone him ; but he will 
be postponed if he has made no proper inquiry for the 
deeds, or has entrusted them to an agent who has been 
guilty of fraud. {Brocklesby v. Temperance Bldg. Soc.y 
(1895) A. C. 173 ; Be Castell 8f Brown, (1898) 1 Ch. 
315 ; Oliver v. Hintony (1899) 2 Ch. 264.) 

Poreclosure. — Since equity allows a mortgagor a 
reasonable time to redeem, it is only equitable that if 
he does not do so he should be foreclosed his right of 
redemption. In foreclosure proceedings, which may be 
by originating summons (Ord. LV. r. 5a), an account is 
taken of what is due for principal, interest and costs, 
and a day is fixed (usually six months from the master's 
certificate) for payment. Where there are successive 
incumbrancers, successive periods of redemption for 
each will be allowed, if such incumbrancers claim and 
are entitled thereto. {Doble v. Manley, 28 0. D. 664.) 
If the amount certified is not paid by the prescribed 
time the foreclosure is made absolute ; but if any rents 
are received by the mortgagee or receiver after the 
certificate and before the date fixed for redemption, a 
further account will be ordered and further time (a 
month) given to redeem. {Cheston v. WellSy (1893) 
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2 Ch. 151.) A foreclosure is, however, always liable to 
be reopened on special grounds, and the mortgagor 
may for good cause shown redeem even after foreclosure 
absolute. (Fisher, 931.) On the other hand, the 
mortgagee, where the estate is insuflScient, may sue on 
his covenant even after foreclosure ; but if he does so, 
he opens the foreclosure and the mortgagor may claim 
to redeem. But if the mortgagee has so dealt with the 
property as to be unable to restore it on full payment, 
he cannot sue on his covenant. {Palmer v. HendriCy 
27 Beav. 349.) 

A mortgagee is, since the Judicature Acts, entitled 
to combine in one action a claim for foreclosure and a 
claim for immediate payment on the covenant {Farrer 
V. Lacy, Hartland 8f Co., 31 C. D. 42) ; but there can, 
of course, be no personal judgment where there is no 
personal liability on the covenant, as where the defen- 
dant is a mere transferee of the equity of redemption 
{Re Errington, (1894) 1 Q. B. 11) ; and in such a case 
the original mortgagor remains liable on the covenant, 
though he may have rights over against the transferee. 
{Kinnaid v. Trollope, 39 0. D. 636.) 

Sale by Court.— By the Oonv. Act, 1881, s. 25, the 
Court may, in a foreclosure or redemption action, decree 
a sale at any time before the action is concluded ( Union 
Bank of London v. Ingram , 20 0. D. 463), even on an 
interlocutory application {Woolley v. Coleman, 21 0. D. 
169), and though the mortgagee's statutory power of 
sale has arisen. {Brewer v. Square, (1892) 2 Ch. 111.) 

Sale under Power. — Where a mortgagee sells under 
his power, he is trustee of the surplus after retaining 
principal, interest and costs {Thorne v. Heard, (1895) 
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A. G. 495) ; but he is not otherwise a trustee. {Mkkaon 
V* Darlowy 23 0. D. 690.) If notice to the mortgagor 
is required to be given before exercising the power and 
it is not given, the mortgagee would be liable in 
damages to the mortgagor {Hoole v. Smithy 17 C. D. 
434) ; nor would the purchaser in such a case be safe if 
he had express notice of the fact. {Selwyn v« Oarfitt^ 
38 0. D. 273.) The mortgagor or a co-mortgagor may 
purchase under a bond fide exercise of the power {Kennedy 
V. De Trafford, (1897) A. 0. 180), but a mortgagee 
may not, as a rule, become purchaser himself. {Martineau 
V. CloweSy 21 0. D. 857 ; cf. Henderson v. Astwood^ (1894) 
A. 0. 160.) 

The statutory power rendered incident to all mort- 
gages of land by deed by the Conv. Act, 1881, ss. 19 — 
22, is not to be exercised unless (1) notice requiring 
payment has been given followed by three months* 
default ; or (2) interest is in arrear for two months ; or 
(3) there has been breach of some provision (other than 
the covenant to repay) in the mortgage or the Act. 

Concurrent Bemedies. — A mortgagee may pursue all 
his remedies at the same time ; but an action for fore- 
closure and an action on the covenant should be joined 
in one action. {Pouktt v. HUl, (1893) 1 Ch. 277.) If 
on a sale the estate proves insufficient, he may then sue 
on his covenant for the balance {Rudge v. Hichensy 8 
0. P. 358) ; but if, as we have already seen, he sues on 
the covenant after foreclosure absolute, he reopens the 
foreclosure. 

Mortgage of Wife's Property. — ^Where a wife assigns 
property to her husband to enable him to borrow money 
on mortgage of it, she is entitled to the equity of re- 
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demption. {Re Marlborough, (1894) 2 Oh. 133.) But if 
she charges her property with money to pay her husband's 
debts, it is a matter of inference to be drawn from the 
circumstances whether she is entitled to be indemnified 
against the charge. {Paget v. P., (1898) 1 Ch. 470.) 

Equitable Mortgage. — The proper remedy of an equit- 
able mortgagee by deposit is foreclosure {Backhouse v. 
Charlton, 8 C. D. 444) ; though the Court has power 
to direct a sale. {Oldham v. Stringer, 51 L. T. 895.) 
But where there is a mere charge or lien, the proper 
remedy is sale, not foreclosure. {Re Owen, (1894) 
3 Ch. 220.) 

Statute of Limitations. — ^By the Eeal Property Limi- 
tation Act, 1874, s. 7, the mortgagor's right to redeem 
is barred after twelve years' adverse possession by the 
mortgagee, and the latter's title then becomes absolute. 
Similarly, a foreclosure action must be brought within 
twelve years {JSorlock v. Ashberrt/, 19 C. D. 539) ; but 
where the mortgage is of a reversion, time only begins 
to run from its falling into possession. {Sugill v. 
Wilkinson, 38 C. D. 480.) An action on the covenant 
must also be brought within the same period, whether 
the covenant is in the mortgage deed or a separate 
instrument. {Fernside v. Flint, 22 C. D. 579 ; cf. 
Re Frishy, 43 C. D. 106.) But this does not apply to a 
mortgage of purely personal estate, as to which the time 
is still twenty years if the mortgage is under seal, and 
six years if it is not. {Melkrsh v. Brown, 45 C. D. 225.) 
As between mortgagor and mortgagee no extension of 
time will be allowed in case of disability. {Forster v. 
Patterson, 17 C. D. 132.) A payment of rent does not 
keep a right of foreclosure alive unless made with the 
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knowledge of the mortgagor, or adopted by hiin (-BTor- 
lock V. Ashherryy supra) ; nor does payment of interest 
by the mortgagor after he has parted with the equity 
of redemption. {NewhouM v. Smithy 14 A. C. 423 ; 
of. Dibh V. Walker, (1893) 2 Ch. 429.) 

Liens. — ^An equitable lien exists independently of 
possession, and is in the nature of a charge, owing its 
origin to a trust created by agreement, express or 
implied. The most frequent instances are : the lien of 
a vendor of land for unpaid purchase-money ; the lien 
of a trustee on the trust property for his costs ; th^Uen 
on the interest of a cestui que trust for breach of trust. 
The purchaser as well as the vendor has a lien, though 
he cannot enforce it if the purchase goes off by his own 
default. {Soper v. Arnold, 14 A. C. 429.) A vendor 
may lose his lien by negligence, or may waive it by 
taking security in substitution for it. {Ante, p. 60.) 

A solicitor's lien, though not an equitable one, may 
here be mentioned. It is of two kinds, viz., the lien on 
his client's papers, which is merely a passive right to 
withhold from his client until his bill is paid, and the 
lien on property recovered, which he can actively enforce 
under the Solicitors Act, 1860, s. 28. 

Solicitor-Mortgagee. — By the Mortgagees' Legal 
Costs Act, 1895, a solicitor-mortgagee is entitled to 
the same costs as though he were retained by the 
mortgagee. 
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CHAPTER XVIL 

PENALTIES AND FORFEITUEES. 

Wherever a penalty or forfeiture is imposed merely 
in order to secure some act or benefit, the act or benefit 
is the principal object, and the penalty or forfeiture, 
being only accessory, will be relieved against in equity. 
On the other hand, the Court will not allow a party to 
escape from his contract by merely paying the penalty. 
{National Provincial Bank v. Marshall^ 40 C. D. 112.) 

Penalties. — But every alternative payment is not a 
penalty. It is so where a smaller simi is secured by a 
larger, or where it is payable on the breach of any of 
several stipulations. {Kemble v. Farrm, 6 Bing. 141.) 
But if the sum payable is proportioned to the breach 
(see Willson v. LovCy (1896) 1 Q. B. 626), or is payable 
on one particular breach, and there is no means of ascer- 
taining the precise damage {Law v. Local Board of Red" 
ditch, (1892) 1 Q. B. 127), then it will not be a penalty. 
It is open to the parties to fix a sum as the just amount 
of damage, but if it is so disproportionate as to be in 
reality a penalty, equity will relieve against it. ( Wallis 
V. Smith, 21 C. D. 243.) 

Porfeiture. — Equity would always relieve against 
forfeiture for non-payment of rent, even where the term 
was gone at law by reason of the landlord's re-entry. 
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{Howard v. Famhawe, (1895) 2 Ch. 581.) But no relief 
was granted in ease of forfeiture for breach of any cove* 
nant other them a covenant to pay rent, except on the 
ground of accident, mistake or fraud. The jurisdiction 
to grant relief in case of forfeiture has, however, been 
considerably extended by the Conveyancing Act, 1881, 
8. 14, which provides that forfeiture for a breach of any 
covenant or condition shall not be enforceable until the 
lessor has given the lessee notice requiring him to 
remedy the particular breach and to make compensa- 
tion, and the lessee fails within a reasonable time to 
comply; and the Court may, in any action by the lessor 
or lessee, grant relief on such terms as to costs, expenses, 
damages, compensation, penalty or otherwise, including 
an injunction to restrain any future breach as it thinks 
fit. The section, however, does not extend to (1) a 
covenant not to assign or underlet ; (2) a condition of 
forfeiture on bankruptcy or execution; or (3) a covenant 
in a mining lease for permitting inspection, &c. by the 
lessor. But by the Conveyancing Act, 1892, s. 2, even 
forfeiture on bankruptcy or execution will now be 
relieved against in certain cases and under certain re-* 
strictions. And the Court may, it seems, relieve an 
imderlessee on forfeiture of the superior lease even 
where it could not grant relief to the lessee himself. 
{Imray v. Oakshette, (1897) 2 Q. B.. 218.) But no 
relief can be given under these Acts after actual re-entry 
by the lessor. {Rogers v. Rke, (1892) 2 Ch. 170.) 

Where no Belief given. — ^Equity will not relieve 
against any penalty or forfeiture, imposed by statute ; 
and on the other hand it will never enforce either a 
penalty or forfeiture, and therefore wiU not aid in 
divesting an estate for breach of covenant! (St. § 1319.) 
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CHAPTER XVin. 



PAETNEESHIP. 



The law of partnership is declared and to some extent 
codified by the Partnership Act, 1890, which defines 
partnership as ^^the relation which subsists between 
persons carrying on a business in common with a view 
of profit." Private partnerships, however, cannot con- 
sist of more than twenty members, and if a banking 
business of not more than ten persons. (Companies 
Act, 1862, s. 6.) 

Test of Partnership. — The principle that mere sharing 
profits or receipt of payment varying with profits, though 
primd facte evidence, is not sufiScient of itself to consti- 
tute a partnership is amplified and defined by the Act, 
which provides (s. 2) that the following receipts do not 
per se make a person a partner, namely : (a) the receipt 
of a debt or other liquidated amount by instalments or 
otherwise out of profits, (b) remuneration of a servant 
or agent by a share of profits, (c) receipt by widow or 
child of a deceased partner by way of an annuity of a 
portion of the profits, (d) loan to business on a written 
contract that the lender is to receive interest varying 
with profits or a share of the profits, (e) receipt of a 
share of profits in consideration of the sale of the goodwill. 
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In the two last cases, however, no olaim can be made on 
an insolvency in respect of share of profits until the 
other creditors are satisfied (s. 3 ; Be Forty (1897) 2 
a B. 495). 

The true test of a partnership is the intention of the 
parties to be ascertained by a consideration of the facts 
of each particular case. {Hx parte Tennant^ 6 0. D. 
303.) On the one hand, the sharing of profits does 
not alone constitute a partnership. ( Walker v. Hirschy 
27 0. D. 460 ; Frowde v. WUHamSy 56 L. J. Q. B. 62.) 
On the other hand, if it appears that a partnership was 
in e£Pect contemplated by the parties, its natural conse- 
quences cannot be evaded by procuring the advance of 
capital under the form of a loan. {Pooky v. Drivery 5 
C. D. 458 ; Ex parte DeUiassey 7 0. D. 511.) 

Specific performance of partnership agreements will 
not generally be decreed, unless there has been part 
performance. {Scott v. Raymenty 7 Eq. 112.) 

Partnership Property. — All property brought into the 
partnership or acquired for the purposes and in the 
course of the partnership is partnership property, and 
must be held and applied exclusively for the partnership 
and in accordance with the partnership agreement 
(s. 20). But partnership land wiU devolve according 
to the tenure, but in trust, so far as necessary, for the 
persons beneficially interested under section 20. 

Where co-owners of land, not being itself partnership 
property, are partners as to profits made by the use of 
it, and purchase other land out of the profits to be used 
in like manner, the land so purchased belongs to them 
not as partners but as co-owners (s. 20). 

Unless the contrary intention appears, property bought 
with money belonging to the firm is deemed to have 
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been bought on account of the firm (s. 21) ; and 
this is so as regards real estate. {Clegg y, Fishwick^ 
1 Mao. & G. 294.) 

Partnership land, unless a contrary intention appears, 
is treated, as between the partners and their repre- 
sentatives, and as between the heir and personal repre- 
sentative of a deceased partner, as personal estate 
(s. 22). 

The share of a partner is his proportion of the assets 
after they have been realized and the debts and liabilities 
paid ; and it is this only which pcusses on his death to 
his representatives (ss. 39, 43, 44; Noyea v. Crawley ^ 
10 0. D. 31). 

Goodwill is a partnership asset ; and in the absence 
of agreement, a partner has a right to have it sold on 
dissolution. {Levy v. Walker^ 10 C. D. 436.) 

Belation of Partners to Third Persons.— The acts of a 
partner done in the usual course of business bind the 
firm, unless he acts without authority, and the person 
with whom he deals has notice of the fact (ss. 5, 8) ; 
and if he pledges the credit of the firm for a purpose 
apparently not connected with the firm's ordinary course 
of business, the firm is not bound (s. 7). 

A partner is jointly liable for the debts and obliga* 
tions of the firm while he is a partner, and his estate is 
also severally liable after his death, subject to the prior 
payment of his separate debts (ss. 9, 17) ; and he is 
jointly and severally liable for the wrongful acts and 
omissions of his partner done in the ordinary course of 
business, and for the misapplication of property entrusted 
to the firm (s. 12). 

One partner is not liable for another partner's breach 
of trust in employing trust funds in the partnership 



PARTNERSHIP. 121 

business, unless he has notice of the breach of trust 
(s. 13). 

If a person represents himself as partner he is liable 
as such to anyone who has given credit to the firm on 
the faith of such representation ; but the executor of a 
deceased partner incurs no liability by the continued 
use of the firm name (s. 14). The principle of 
holding oiity however, does not apply to liability in tort. 
{Smith V. JBailei/, (1891) 2 Q. B. 403.) 

Eights of Partners inter se. — ^The mutual rights and 
duties of partners may be varied by consent, either 
express or implied (s. 19). Subject to any agree- 
ment, partners are entitled to share equally in capital, 
profit and loss; each is entitled to be indemnified against 
payments and liabilities incurred in the^^irdinary course 
of business or in its preservation ; ^jSh is entitled to* 
5 per cent, interest on advances ^^jjSade by him to the 
firm, but not to interest on tB©' capital subscribed by 
him until the profits are ascertained (s. 24). 

Partners must rendeiv^ounts and full information 
to any partner or his^epresentatives (s. 28). And 
each partner must account for any benefit derived by 
him from any transaction concerning the partnership, 
or from the use of the property name or business con- 
nection, even after dissolution by death, if the affairs 
are not completely woimd up (s. 29). Further, he 
must accoimt for all profits made by him in any 
business competing with that of the firm (s. 30). 

As a general rule, an account will not be decreed, 
except with a view to a dissolution or to a sale of the 
business as a going concern (Lindley, 497), and in na 
case wiU a continuous account be directed. (Fairthorne ' 
V. Weston, 3 Ha. 387.) 

W. G 
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Assignee of Share. — ^An assignee of a partner's share 
is not entitled, during the continuance of the partner- 
ship, to interfere in the business, to require accounts or 
inspect the books, but only to receive the share of profits 
assigned ; and he must accept the account of profits agreed 
to by the partners. But on a dissolution, whether as 
respects all the partners or as respects the assigning 
partner, the assignee is entitled to receive the share of 
assets assigned, and, for the purpose of ascertaining that 
share, to an account as from the date of the dissolution 
(s. 31). 

Charging Order. — Execution cannot be issued against 
partnership property, except on a judgment against the 
firm (s. 23). But the Court may, on application by 
summons of any judgment creditor of a partner, make 
an order charging that partner's share in the partner* 
;8hip, and may appoint a receiver and give other neces- 
sary directions. The other partners may, however, 
redeem the interest charged or in case of a sale being 
^directed, may purchase same (s. 23). 

ArbitratioiL — ^Where partnership articles contain an 
•arbitration clause proceedings may be stayed {Bartktt 
V. Ford's Hotel, (1896) A. C. 1) ; or the Court may 
revoke the submission or give directions to the arbi- 
trator {Robinson v. Davies, 5 Q. B. D. 26) ; and by the 
award the arbitrator may decide even that the partner- 
ship shall be dissolved. {Vawdrey v. Simpson, (1896) 
1 Ch. 166.) Either party may, however, apply to set 
aside the award. {Re Palmer 8f Hosken^ (1898) 1 Q. B. 
131.) 

Dissolution. — A partnership may be dissolved by 



PAETNEESHIP. 125 

effluxion of time or notice (s. 32), by death or bank- 
ruptcy (s. 33) y by the business becoming unlawful 
(s. 34 ; Thwaitea v. Caulthwaite, (1896)* 1 Ch. 496), or, 
at the option of the other partners, by a charging order 
on a partner's share (s. 33) ; and in a proper case the 
Court can compel a partner to sign a notice of dissolu- 
tion (s. 37; Hendry v. Turner, 32 0. D. 335). 

Further, the Court may decree a dissolution in any 
of the following cases: — (1) Where a partner is per- 
manently insane or permanently incapable of perform- 
ing the partnership contract (s. 35 ; Whitwell v. Arthur , 
35 Beav. 140) ; or (2) guilty of conduct calculated to 
injure the business (s. 35; Harrison v. Tennanty 21 Beav. 
482) ; (3) where a partner commits persistent breaches 
of the articles, or so conducts himself that it \& not 
reasonably practicable for the other partners to carry 
on the business with him (s. 35 ; Leary v. Shout, 33 
Beay. 582) ; (4) when the business cetn only be carried 
on at a loss (s. 35 ; Jennings v. Baddeley, 3 K. & J. 78) ; 
(5) whenever it is just and equitable that the partner- 
ship should be dissolved (s. 35). As coming within 
the last-mentioned class, an assignment by a partner of 
his share may be a ground for seeking dissolution. 
(Nerot V. Bumard, 4 Euss. 247.) It should be added 
that a partnership induced by fraud wiU be dissolved as 
from its commencement (s. 41 ; Rawlins v. Wichliamy 
1 Giff. 355 ; Maycock v. Beaton, 13 C. D. 384) ; but 
generally speaking, the dissolution will operate only 
from the date of the judgment {Lyon v. Tweddle, 17 
C. D. 529), or service of writ. {Unstvorth v. Jordan 
(1896), W.N. 2.) 

. After dissolution the authority of partners to bind the 
firm continues so far as necessary to wind up the affairs, 

g2 
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but not otherwise (s. 38). But the firm is not bound 
by the acts of a bankrupt partner (s. 38). 

On dissolution every partner is entitled to have the 
partnership property applied in payment of debts and 
liabilities, and the surplus applied in payment of what 
is due to the partners after deducting what is due from 
them to the firm, and for that purpose may apply to the 
Court to wind up the business (s. 39) ; and, in the 
absence of agreement to the contrary, to have the good- 
will sold. (Lindley, 446.) 

Where a partnership is dissolved before the end of the 
term, otherwise thetn by death, the Court may order the 
repayment to a partner of any premium or part thereof, 
imless the dissolution is due to misconduct of the partner 
or was by agreement containing no provision for such 
repayment (s. 40 ; Atwood v. Maule^ 3 Ch. 369). 

An outgoing partner or his estate is, when the 
business is continued and in the absence of agreement, 
entitled either to such profits as are attributable to the 
use of his share, or to interest at 5 per cent, on such 
share (s. 42 ; Yates v. Finn, 13 C. D. 839). 

The amount due to an outgoing partner or his estate 
is a simple contract debt accruing at the dissolution or 
death (s. 43), and therefore subject to the Statute of 
Limitations. 

Joint and Separate Debts. — ^In administration of the 
joint and separate estates, the joint estate is to be 
applied in payment of joint debts, and the separate 
estate in payment of separate debts, and only the 
surplus of each estate is to be applied in satisfaction of 
the other class of creditors. {Ex parte Dear, 1 C. D. 
p. 519.) 

A joint creditor may, however, prove in the first 
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instance against separate estate if the debt has been 
incurred by fraud {Ex parte Salting^ 25 0. D. 148), 
or if there is no joint estate. {Be Budgett, (1894) 2 
Ch. 555.) 

No partner can prove in competition with creditors 
of the firm either against the joint or separate estate 
until all the debts of the firm have been paid. (Land- 
ley, 739, 755.) There are, however, exceptions, as, for 
instance, where a partner carries on a separate business 
and becomes a creditor in the ordinary course of busi- 
ness, or where property has been fraudulently converted. 
(Lindley, 743, 756 ; PoUock, 154.) 
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CHAPTER XIX. 



SPECIFIC PERFOEMANCE. 



Where no Belief given. — The foundation of the equitable 
jurisdiction in specific performance was the inadequeu^y 
of the common law remedy for breach of contract, the 
only remedy there being a claim for damages. Courts 
of equity will not, however, give relief in all cases of 
breach of contract, and will generally refuse specific 
performance in the following cases : — (1) Where the 
common law remedy is adequate, that is, where damages 
are a complete remedy {Cuddee v. Butter j 2 Wh. & Tu. 
416 ; Glasse v. JFoolgar (1897), 41 Sol. J. 573) ; (2) 
Where the Court could not superintend or enforce the 
execution of its judgment, as in the case of a contract 
to build a house {Stewart v. Kennedy^ 15 A. C. at 
p. 104 ; but see Ryan v. Mutual Tontiney Sfc.y (1893) 
1 Ch. at p. 128) ; (3) Where the plaintiff is calling upon 
the defendant to do something which he is not lawfully 
competent to do {Mortlock v. BulleVy 10 Ves. j. p. 311) ; 
(4) When it is doubtful whether the defendant meant 
to contract to the extent he is sought to be charged 
{Harnett v. Yielding, 2 S. & L. at p. 554) ; (5) When 
the Court cannot compel specific performance of the 
contract as a whole {Ryan v. Mutual Tontine, 8fc., supra; 
cf. Odessa Tramways v. Mendel, 8 C. D. p. 244) ; (6) 
Where the contract is without consideration and there- 
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fore a nudum pactum (Jefery% v. «7., Cr. & P. p. 141) ; 
(7) Where the contract is in its nature strictly personal, 
as for personal service {Bainbridge v. Smithy 41 0. D. 
p. 474) ; and (8) Generally where it would be unreason- 
able, unjust or impracticable. {Stewart v. Kennedy j supra ; 
Glasse y. Woolgary supra.) 

Contracts relating to Land. — The jurisdiction is not 
confined to cases where the real estate is in England, 
but extends to contracts respecting land situate abroad 
{Penn v. Lord Baltimore^ 1 Wh. & Tu. 755), and also 
extends to compulsory purchases. {Re Piggottj 18 
C. D. p. 150.) 

Statute of Frauds. — The right to sue on a contract 
concerning land is, as a rule, very materially affected 
by the Statute of Frauds (29 Car. II. c. 3), s. 4, which 
enacts that no action shall be brought on any contract 
concerning land, unless the contract or some memoran- 
dum or note thereof is in writing and signed by the 
party to be charged or his agent. Suits in equity, 
though not within the words, have always been .con- 
sidered as within the spirit and meaning of this enact- 
ment. {Knox V. Gye, L. E. 7 H. L. p. 674.) The 
statute does not render the contract void, but merely 
bars the remedy {Rochefoucauld v. Bousteady (1897) 
1 Ch. at p. 207) ; and therefore, if the party sued 
chooses to waive the defect, the contract may be 
enforced. The statute relates to agreements for leases 
and all other contracts touching some interest in land, 
as, for instance, a contract to sell debentures charged on 
land {Driver v. Broad, (1893) 1 Q. B. 539) ; or even to 
sell building materials of a house still standing. 
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{Lavery v. Pursell^ 39 C. D. 508.) The statute does 
not prescribe any particular form of document ; there- 
fore any kind of writing may do, as letters or telegrams. 
(Re Hoyky (1893) 1 Ch. p. 100.) Further, the whole 
of the contract need not be in one document; it is 
enough if the several writings in substance form one 
document {Pearce v. Gardner^ (1897) 1 Q. B. 688), or 
are sufficiently connected. {Oliver v. Hunting ^ 44 C. D. 
p. 207.) Where, however, the contract is constituted 
by correspondence, the whole correspondence must be 
looked at to see if there is a concluded contract. 
{Hussey v. Sorne-Payne, 4 A. 0. 311 ; Bellamy v. 
Debenhaniy 45 0. D. 481.) Where a person agrees to 
buy subject to a formal contract being prepared, there 
is no concluded contract until the formal contract is 
signed. {Lloyd v. Nowell, (1895) 2 Ch. 744.) Secus, 
if there is a simple acceptance of an offer, accompanied 
by a desire to have a formal contract. {North v. Perctvaly 
(1898) 2 Ch. 128.) Next, it is to be noted that the 
essential terms of the contract must be in writing, that 
is, the writing must show or provide the means of ascer- 
taining : (1) Who are the contracting parties {Sale v. 
Lambert y 18 Eq. 1 ; Potter v. Duffield^ ib. 4t ; Filby v. 
Houmell, (1896) 2 Ch. p. 740) ; (2) what the subject- 
matter of the contract is {Re Lander^ (1892) 3 Ch. 
p. 48) ; and (3) what is the price or consideration. {Re 
Kharaskhoma, 8fc., (1897) 2 Ch. pp. 464, 467.) Parol 
evidence is admissible to clear up these points. {Plant 
V. Bourne, (1897) 2 Ch. 281 ; Kelly v. Walsh, 1 L. E. Ir. 
p. 283.) The statute further requires that the writing 
should be signed {Evans v. Hoare, (1892) 1 Q. B. 
p. 597) by the party to be charged or his agent duly 
authorised. {Smith v. Webster, 3 C. D. 49.) An 
auctioneer is the agent of both vendor and purchaser, 
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and is entitled to sign for both at the sale, but not 
afterwards. {Bell v. Balh, (1897) 1 Ch. 663.) 

Exceptions. — The statute is binding on courts of 
equity ; nevertheless those courts have held that certam 
contracts are to be excepted from its operation. These 
exceptions are cases of (1) fraud, (2) part performance, 
(3) admission by the defendant (AtL-Oen. v. D«y, 
1 Ves. p. 221), and (4) sale by the Court. {AtL^Gen. 
V. Bat/y supra.) 

Erand. — The object of the statute being to prevent 
fraud, it will not be allowed to be made an engine of 
fraud. {Rochefoucauld Y. Boustead, (1897) 1 Ch. p. 206.) 
If, therefore, an agreement is not reduced into writing 
BO as to satisfy the statute, by the fraud of one of the 
parties, equity will relieve even against the words of 
the statute. 

Part Performance. — Where a parol contract has been 
partty performed, specific performance will be enforced, 
notwithstanding the absence of writing within the 
statute. It would be inequitable to allow a person who 
had entered and spent money on land, on the faith of a 
verbal contract, to be treated as a trespasser, and the 
other party to enjoy the benefit of the money so 
expended. 

The acts relied upon as part performance must, how- 
ever, be imequivocally and in their own nature referable 
to some such contract as that alleged. '^ It is not enough 
that an act done should be a condition of, or good con- 
sideration for a contract, imless it is, as between the 
parties, such a part execution as to change their relative 
positions as to the subject-matter of the contract." 

o5 
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{Maddtson v. Aldersoriy S A. C. at p. 478.) With 
regard to what acts will be deemed a part performance, 
the following may be given as examples, viz. : posses- 
sion of land taken, or even in some cases continued by 
one party, aftei' the contract, with the knowledge and 
acquiescence of the other party {Hodson v. Heulandy 
(1896) 2 Ch. 428, 434) ; expenditure of money in 
alterations and repairs by the tenant with the landlord's 
approval {Williams v. Evans y 19 Eq. 547) ; payment of 
rent at an increased rate. {Miller^ 8fc, v. Sharp, (1899) 

I Oh. 622.) On the other hand, acts of the following 
kind will not be deemed part performance, viz. : pay- 
ment of purchase-money, unless there is evidence to 
connect it with the alleged contract {Britain v. Rossiter, 

II Q. B. D. 123) ; delivery of abstract or other similar 
acts of a preliminary and equivocal nature (St. § 762 ; 
Maddison v. Alder son, 8 A. 0. p. 480), nor if the act is 
a condition precedent or merely negative (Brett's L. 0. 
291), nor is marriage in itself a part performance. 
{Caton V. C.y 1 Oh. p. 147; cf, UngleyY, ?7., 5 0. D. 
887.) The doctrine of part performance is not ap- 
parently confined to contracts relating to land. 
{McManus v. Cooke, 35 0. D. 681, 697.) 

Defences. — Besides the cases already mentioned {ante^ 
p. 126), in which the Oourt declines as a rule to enforce 
specific performance, there are other grounds of defence 
on which a defendant may rely. If a plaintiff come 
into equity he must come with clean hands, and will 
not be entitled to specific performance if he is himself 
in default {Lamare v. Dixon, L. E. 6 H. L. p. 428), or 
has been wilfully guilty of acts or omissions disentitling 
him to relief. {Gregory v. Wilson, 9 Ha. p. 686.) 
Further, there must be no delay on the part of the 
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plaintiff, for the Court will not give relief unless he 
comes promptly and as soon as the nature of the case 
will permit. {Levy v. Stogdon, (1899) 1 Ch. 5 ; cf. Mills 
V. Haywoody 6 0. D. 196.) Where time is of the essence 
of the contract, either by express provision or impliedly 
by reason of the circumstances {Tadcdster^ 8fc. v. WiUon^ 
(1897) 1 Ch. p. 711), non-observance of such time is 
generally fatal, unless there is a condition for payment 
of interest after the time fixed. {Webb v. Hughes, 
10 Eq. 281.) And though time may not originally 
have been essential, it may be made so by notice fixing 
a reasonable time within which to complete. {Green v. 
Sevin, 13 C. D. 589.) 

Misrepresentation.^^Apart from fraud, a material 
misrepresentation, though innocent, will generally be a 
good defence if relied upon by the defendant, and was 
an inducement to the contract; indeed, it would not 
only be a defence but a ground for rescission. ( Wauton 
V. Coppardy (1899) 1 Ch. p. 97.) If, however, the 
defendant knew all along the truth of the matter, the 
defence is not available {Smith v. Chadwickj 9 A. C. 
p. 196) ; though it is if, being possessed of the means of 
testing the truth, he did not avail himself of those 
means. {Aaron^s Beefs v. T'lvisSy (1896) A. C. p. 279.) 
A misrepresentation may be made by conduct as weU 
as words {Andrew v. Aitkeny 31 W. E. 425) ; but mere 
general statements or mere puffing will not amount to 
misrepresentation. {Dimmock v. HalkUy 2 Ch. p. 27.) 

Mistake.— ^A common mistake of both parties on a 
material point is a good defence. {Cochrane v. Willis^ 
1 Ch. 58.) Further, a mistake induced or contributed 
to by the plaintiff may afford a good defence {Denny v. 
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Hancock^ 6 Ch. 1) ; and so may even a mistake on the 
part of the defendant {Malim v. Freeman^ 2 Keen, 
p. 34) ; but it is not enough for him simply to state 
that he has made a mistake. {Tamplin v. JameSy 15 
C. D. p. 217.) Mistakes of law as well as of fact may 
afford a defence. {Allcard v. Walker, (1896) 2 Ch. 
p. 381.) 

Title. — It may be a defence that the title is doubtful 
or only a good holding title. {Re Scott 8f Altar ez, 
(1895) 2 Ch. 603.) Generally, if a vendor can make a 
good title at any time before the day fixed for comple- 
tion of the contract, it will be enforced ; but he cannot 
insist on the purchaser accepting the title of some third 
person who can make a good title. {Re Bryant , Sfc, 
44 C. D. p. 233.) 

Other grounds of defence are incompleteness of con- 
tract {Hart V. JET., 18 C. D. p. 689), uncertainty of 
contract {Ibid. p. 685), illegality of contract {St/kes v. 
Beadon, 11 C. D. p. 193), hardship of contract {Fry v. 
Lane, 40 C. D. 312), want of mutuality, e.g., contract 
by infant. {Flight v. Bolland, 4 Euss. p. 301.) 

Compensation. — ^Where a vendor seeks to enforce the 
contract and he can perform his part substantially, 
though not according to the strict letter, the contract 
will be enforced with compensation to the purchaser for 
the deficiency. {Calcrqft v. Roebuck, 1 Yes. j. 221 ; 
Binks V. L. Rokeby, 2 Swans. 222.) But where the pur- 
chaser is plaintiff, he is generally entitled to have a 
conveyance of all that the vendor can convey, though 
the difference is substantial, and compensation or abate- 
ment of purchase-money for the difference. {Hooper v. 
Smart, 18 Eq. 683 ; Connor v. Potts (1897), 1 Ir. R. 



SPEanC PERFORMANCE, 133 

534.) Compensation, however, will not be allowed 
where there is misrepresentation by the vendor, or 
where the purchaser knew of the defect, or waived it. 
{Clayton v. Leech, 41 0. D. 103.) Nor will it be allowed 
where there is an express stipulation negativing it. 
{Cordingly v. Cheesehoroughy 4 D. F. & J. 379.) 

Damages. — Under the Judicature Act, 1873, courts 
of equity have now power to give damages for breach, 
of contract, instead of or in addition to specific per- 
formance, and even where specific performance could 
not be granted. {Jaques v. Millar, 6 C. D. 153; Elmore 
V. Pirrie, 57 L. T. 333.) A purchaser is not entitled 
to damages for loss of his bargain, but only for expenses 
actually incurred. [Re Scott Sf Alvarez, (1895) 1 Oh. 
at p. 627.) 

Parol Variation. — Notwithstanding the rule of law 
that parol evidence cannot be received to contradict a 
written contract, courts of equity have long held that 
parol evidence is admissible to show that the writing 
sued upon does not express the real bargain ; and the 
Court will enforce performance with the parol variation, 
though it will not interfere where the effect of the parol 
evidence is to show that the parties were at cross pur- 
poses. {Clowes V. Higgimon, I V. & B. p. 535.) Some- 
times the Court allows the plaintiff to elect between 
having his action dismissed and having judgment for 
performance with variation. {Rambottom v. Gosden, 
1 V. & B. p. 130.) Formerly it was held that only the 
defendant could adduce parol evidence in variation of the 
contract, but since the Judicature Act, 1873, the plaintiff 
is equally entitled to do so. [Olley v. Fisher, 34 C. D. 
367.) A defendant may also show by parol evidence 
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that, notwithstanding the writing, there was no con- 
tract. {Pattle V. Sornibrook, (1897) 1 Ch. 25.) 

Chattels. — ^It is only in cases where chattels are 
unique or of peculiar value to the plaintiff that the 
Court will specifically enforce contracts for sale and 
delivery of them {Fothergill v. Rowland^ 17 Eq. p. 139) ; 
but apart from contract the Court can enforce deliveiy 
of heirlooms. {Pusey v. Pusep, 2 Wh. & Tu. 454.) A 
contract for sale of shares in companies may be specific- 
ally enforced. {NichoVs Case, 29 C. D. 428, 445.) 
But a contract for sale of goodimllj apart from the 
business premises will not. {Darhey v. Whitaker, 4 
Drew. p. 139.) Nor wiU a contract to form and carry 
on 2i partnership, unless there has been part performance. 
{Scott V. Payment, 7 Eq. p. 115.) A valid contract for 
the present separation of husband and wife may be 
enforced. {Eart v. H., 18 C. D. 670.) 
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CHAPTEE XX. 

INJUNCTIONS AND RECEIVERS. 

Restraining Proceedings. — Injunctions were formerly 
divided into common and special injimctions. A 
common injunction was an injunction to restrain pro- 
ceedings in another court. Such injimctions are now 
aholished hy the Judicature Act, 1873, s. 24 (5), and 
instead thereof, the judge in whose court any ad- 
ministration or winding-up proceedings are pending 
may now transfer to himself any cause or matter 
brought against the executor or administrator or the 
company in another court. (Ord. XLIX. 5.) But the 
Court will still restraiji a person resident here from 
vexatious proceedings in a foreign court {Hyman v. 
Helniy 24 0. D. 531) ; and though it cannot restrain a 
pending action, it can still restrain the institution of 
proceedings. {Hart v. JT.,- 18 0. D. 670.) 

Preventive or Mandatory. — What, therefore, were 
formerly called special injunctions are now practically 
the only ones, and these are granted to compel or 
restrain the doing of some particular act. The former 
are restorative or mandatory, and expressly direct the 
act in question to be done {Jackson v. Normanhy Brick 
Co,^ (1899) 1 Oh. 438) ; and these, as a rule, are only 
granted at the hearing. ( Von Joel v. Hornsey, (1895) 
2 Ch. 774.) The latter, which are by far the most 
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frequent, are preventive merely, and are, as we shall 
presently see, to restrain the violation of a right or the 
commission of a wrong. 

Interlocutory or Perpetual. — Again, as regards (lura- 
tion, an injunction may be either perpetual or inter- 
locutory — that is, merely temporary until the hearing. 
And in urgent cases an interim injunction may be 
obtained ex parte, extending over a day or two until a 
proper application on notice can be made ; but this will 
only be done where delay would make it impossible or 
highly dijEcult to do complete justice at a later stage. 

Jurisdiction. — The power of granting injunctions, 
^* the strong arm of equity," is in an eminent degree 
discretionary. {Low v. Lines, 4 D. J. & S. p. 290.) 
But notwithstanding the power given by the Judicature 
Act, 1873, s. 25 (8), to grant injunctions whenever "just 
or convenient," it has been held that the effect of the 
Act is not to alter or extend the principles upon which 
the Court has always acted in granting injunctions. 
{North London Rail, v. Great Northern Rail,, 11 Q. B. D. 
30; Shelf ery. City of London, (1895.) 1 Ch. 287; KUts 
V. Moore, (1895) 1 Q. B. 253.) Nor will an injunction 
be granted unless it is both just and convenient. {Bed- 
dow V. B,, 9 0. D. 89.) Further, an injunction is a 
** formidable legal weapon " and will not be granted in 
a trivial case. {Llandudno, Sfc, v. Wood, 48 W. E. 43.) 

Whilst, however, it is true that the Judicature Act 
did not enlarge the jurisdiction of the Court, it has 
enabled the Court to grant injimctions where it in 
practice never did so, as, for example, in trespass and in 
the case of a first mortgagee who was out of possession. 
(Cummins v. Perkins, (1899) 1 Ch. p. 20.) Further 
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certain technical difficulties which affected the right to 
an injunction in the case of threatened waste or trespass 
have been removed. {See Stacker v. Planet Bldg, Soc.j 
27 W. E. 793.) Again, the Act enables the Court to 
restrain the publication of a libel {Quartz Hill Co. v. 
Beull, 20 0. D. 501 ; Momon v. Tusmud, (1894) 1 Q. B. 
671), which it could not previously do. And the inter- 
ference of the Court is no longer confined to cases where 
there is some question of property. {Aslatt v. C. Souths 
ampton, 16 C. D. p. 148.) 

It should, however, be remembered that the very first 
principle of injunction law is, that you do not obtain 
injunctions for actionable wrongs for which damages 
are the proper remedy. {London 8f Blackwall Rail, v. 
Cross, 31 C. D. p. 369.) 

The two principal heads of equity jurisdiction by 
injunction are: (1) to restrain the breach of a con- 
tract, either express or implied; (2) to prevent the 
commission of wrongs independent of contract. 

Where a contract is affirmative in form the proper 
remedy is specific performance ; but if there be a nega- 
tive stipulation, an injunction can be obtained to restrain 
a breach of it. {Doherty v. Allman, 3 A. C. p. 720 ; but 
see JDonnell v. Bennett, 22 C. D. at p. 837.) A covenant 
which, though positive in form, is negative in character 
can be enforced by injunction {Catt v. Tourle^ 4 Ch. 
6e54) ; and, conversely, a contract negative in form, but 
affirmative in character and substance, cannot be so 
enforced. {Davis v. Foreman, (1894) 3 Ch. 654 ; but 
see Bonnell v. Bennett, supra,) 

The cases in which the object is to prevent the com- 
mission of a wrong are very numerous, the principal 
being waste, trespass, nuisance, infringement of patents, 
&c. ; all of which, however, are developments of the 
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general principle, that an injunction is only granted 
where damages would not he an adequate remedy. 
(Pollock on Torts, p. 187.) . 

Where an injunction is sought to restrain the threat- 
ened violation of a legal right, it must he shown that 
there is an actual intention to do the act complained of 
or a claim of right to do the act. (Kerr, 13.) 

There is no longer a writ of injunction : an in- 
junction is now by judgment or order. (Ord. L. 11.) 

Damages. — The Court has power to award damages 
either in lieu of or in addition to an injunction. And, 
as a general rule, damages will be granted instead of 
an injunction if the injury is small and can be com- 
pensated by a small money payment, and if it would 
be oppressive to grant an injunction. {Shel/er v. City 
of London, Sfc, (1895) 1 Oh. p. 322.) 

Delay. — ^An application for an injunction should be 
prompt ; for delay or acquiescence may be fatal, espe- 
cially in the case of a mandatory injunction. {Gaskin 
V. Balls, 13 C. D. 324.) 

Waste. — The Court wiU not usually restrain per- 
missive waste ; but it will restrain equitable waste, e.g,, 
pulling down a mansion-house or cutting ornamental 
timber. {Garth v. Cotton, 2 Wh. & Tu. 971.) But 
waste will only be restrained where prejudicial to the 
inheritance, and if it is ameliorating waste it will not 
be restrained (Meux v. Cobky, (1892) 2 Ch. 253) ; but 
a countervailing advantage will not prevent an injury 
to the inheritance from being restrained. ( West Hamy 
8fc, V. East London, Sfc, 48 W. E. 284.) 
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HTiisaiice. — ^In prooeedings to restrain a publio noi- 
sanoe the Attomey-Q-eneral is a necessary party, but 
the title " Information " is no longer used. {Att^Gen. 
V. Shrewshuryy 8fc,y 42 L. T. 79.) A private nuisance 
will only be restrained where the mischief is irreparable 
or a constantly recurring grievance {Fleming v. Hislop^ 
11 A. C. 686) ; and there must be an inconvenience 
"materiaUy interfering with the ordinary comfort, 
physically, of human existence.'^ {Walter v. Selfey 
4 De G. & S. 323.) 

Light and Air. — ^Also, where a person builds so near 
the house of another as to darken his windows against 
the clear right of the latter, either by contract or by 
ancient possession, the Court will interfere by injunction 
{Broomfield v. Williams, (1897) 1 Oh. 602 ; Lazarus v. 
A. P. Co,y (1897) 2 Oh. 214), imless damages would be 
substantial compensation. {Martin v. Frice, (1894) 
1 Ch. 276.) And the same remarks apply also to 
access of air through a definite aperture or channel. 
(Aldin V. Latimer, (1894) 2 Ch. 437 ; Chastei/ v. Ack- 
land, (1895) 2 Ch. 389.) 

Lateral Sapport, &c. — So a landowner having a right 
to lateral support may have an injunction in main- 
tenance of such right {Sunt v. Feake, Johns. 705), and 
in like manner he will be protected against the flooding 
of his land by his neighbour {Evans v. Manchester, 8fc,y 
36 C. D. 626) or the pollution of his stream. {Ogsdon 
V. Aberdeen Tramways, (1897) A. C. 111.) 

Arbitration. — The Court has no jurisdiction to re- 
strain by injimotion a party from proceeding with an 
arbitration in a matter beyond the agreement to refer 
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{North London Rail. v. O. N, Rail.y 11 Q. B. D. 30), nor 
a party proceeding without authority in an arbitration 
(Farrar v. Cooper , 44 0. D. 323), unless an action has 
been brought -impeaching the agreement of reference 
itself. {Kitts v. Moore, (1895) 1 Q. B. 253.) 

Infringement. — The infringement of patents, trade 
marks and copyright will be restrained by injunction in 
order to prevent irreparable mischief and multiplicity of 
suits. And the Court will grant an interlocutory in- 
junction where it is satisfied as to the validity of the 
patent. {Dudgeon v. Thompson, 30 L. T. 244.) In the 
case of copyright registration is necessary. {Johnson v. 
Newnes, (1894) 3 Ch. 663.) But independently of 
statute, the Court will restrain the use of marks and 
names calculated to mislead the public. {Poicell v. 
Birmingham^ 12 T. L. E. 310.) 

Breach of Trust. — There are also many cases in which 
injunctions are granted to restrain a breach of trust or 
other improper dealing with trust property. (Lewin, 
1041.) 

Expulsion from Club. — An injunction will be granted 
to restrain the expulsion of a member from a club where 
there has been any irregularity in the proceeding. 
{Lahouchere v. Wharncliffe, 13 C. D. 346.) But the 
Court will not interfere unless what has been done is 
contrary to the rules, or there has' been mala fides or 
malice, or the rules are contrary to natural justice 
{Dawkins v. Antrobus, 17 C. D. 615), nor where the 
club is proprietary. {Baird v. Wells, 44 C. D. 661.) 

Libel. — The Goxjo^t may now in every case restrain a 
libel {Salomons v. Knight, (1891) 2 Ch. 294), even by 
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interlocutory injunction in a clear case. {Monson v, 
Tussaud, (1894) 1 Q. B. 671.) 

Ne Exeat. — Somewhat akin to^an injunction is the 
writ of the exeat regno which was issued to prevent a 
person from leaving the realm. But this has been 
practically superseded by the Debtors Act, 1869, which 
provides for the arrest of a debtor going abroad. {See 
Drover v. Beyer, 13 C. D. 242.) 

Eeceivers. — By the Judicature Act, 1873, s. 25 (8), a 
receiver may be appointed by an interlocutory order in 
all cases in which it shall appear to the Court to be just 
or convenient, and either imoonditionally or upon terms. 
This gives the Court a large discretion {Foxwell v. 
Van Grutteny (1897) 1 Ch. 64), and has enlarged the 
powers of the Court, though it has not altered the 
character of the remedy. The old weapon is simply 
put into different hands and can only be used where it 
was used before. {Holmes v. Millage, (1893) 1 Q. B. 
551.) Nevertheless the Court will now appoint a 
receiver where formerly no appointment would have 
been made. Thus, a receiver may be appointed on the 
application of any party, and even after final judgment 
if the judgment remains unsatisfied {Fordham v. Claggetty 
20 C. D. 637), or at the instance of mortgagee in pos- 
session {County of Gloucester Bank v. Rudry, Sfc,, (1895) 
1 Ch. 6:;^9), or at the instance of a judgment creditor 
who has not issued an elegit {Salt v. Cooper, 16 C. D. 
544), or of the separate property of a married woman, 
where there is no restraint on anticipation. {Cummins 
V. Perkins, (1899) 1 Ch. 16.) 

In considering whether a receiver should be appointed, 
the Court must have regard to (a) the amount of the 
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debt ; (b) the amount which the receiver will probably 
recover; (o) the costs of his appointment. (Ord. 
L. 16 a.) 

A receiver must ordinarily give security, and has no 
title until it is given ; but in urgent cases an interim 
receiver will be appointed without security. {Taylor v. 
Eckersleyy 2 0. D. 203.) He is regarded as an officer 
of the Court, and must keep his accounts in manner 
prescribed. (Ord. L. 18.) 
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ACCOUNT. 



Jnrisdiction. — The taking of aooounts is assigned to the 
Chancery Division. The Queen's Bench Division has 
no machinery for taking complicated accounts, and an 
action for such accounts will be transferred to the 
Chancery Division. {Leslie v. Clifford^ 50 L. T. 590.) 

Open and Settled Acconnts. — ^Accounts are either open 
or settled. An open account is one of which the balance 
is not struck, or which is not accepted by both parties. 
A settled account is one that is accepted by both parties. 
This acceptance may be implied from circumstances, as 
where no objection is made to the account within a 
reasonable time. {Parkinson v. Hanburyy L. R. 2 
H. L. 1.) 

Opening, Surcharging and Falsifying. — ^It is ordinarily 
a good bar to an action for account that the account 
has been settled. But if there is any mistake, omission, 
accident or fraud, equity will interfere — in some cases 
by directing the whole account to be opened and taken 
de now ; in others by allowing it to stand, with liberty 
to the plaintiff to surcharge and falsify. The showing 
an omission for which credit ought to have been given 
is a surcharge ; the proving an item to be wrongly in- 
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eerted is a falsification. The onus prohandi is always on 
the party having liberty to surcharge and falsify ; and 
the liberty extends to errors of law as well as of fact. 
In ordinary cases the rule is, that a single mistake is 
sufficient to entitle to surcharge and falsify. But a 
settled account will not generally be opened, especially 
after a long time has elapsed, except in cases of fraud. 
(Williams on Account, 51 et seq.) 

It is the first duty of an accounting party, whether 
trustee, executor, agent or receiver, not only to keep 
proper accounts, but to be constantly ready with them. 
{Ibid. 162.) 

Appropriation of Payments. — ^A debtor making a pay- 
ment has a right to appropriate it to thb discharge of 
any debt due to his creditor. And such appropriation 
may be inferred ; thus, an intention to discharge a 
secured debt before an unsecured one will be presumed- 
(Toung v. Englishy 7 Beav. 10.) But the right is lost 
unless exercised at the time of payment. ( Wilkinson v. 
Sterne, 9 Mod. 427.) 

If there is no such appropriation by the debtor, the 
creditor has the right and may appropriate at any time 
before action brought or account settled {Simson v. 
Ingham, 2 B. & 0. 65), and even in discharge of a 
statute-barred debt. {Nash v. Hodgson, 4 D. M. & Gr. 
474.) 

If no appropriation is made by either debtor or 
creditor, the rule in ClaytorCs Case (1 Mer. 585) applies, 
and an appropriation is made by presumption of law 
according to the order of the items of account ; the first 
item on the debit side being discharged by the first item 
on the credit side. And, in general, payments will be 
appropriated to interest before principal. {Parvus Bank-- 
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ing Co. v. Yates, (1898) 2 Q. B. 460.) The rule, how- 
ever, is based on intention {Cory 8f Co, v. The Mecca, 
(1897) A. C. 286), and therefore the presumption may 
bo rebutted by circumstances or evidence. 

Set-off. — Equity allows a set-off in all cases where, 
though the debts arise from independent transactions, the 
credit is mutual — that is, where the party incurring the 
second debt did so in reliance on the former debt as a 
means of discharging it. But there is no set-off between 
debts accrued in different rights ; for instance, a joint 
debt against a separate debt or vice versd, or a debt due 
from a person individually against a debt due to him 
as executor or vice versd {Re Gregson, 36 0. D. 223), 
though he may set off costs due to him as executor 
from a legatee against the legacy. {Re Jone%, (1897) 
2 Ch. 190.) Further, the equity of third persons will 
sometimes intervene to prevent a set-off. Thus, a 
shareholder in a winding-up cannot set off a debt due 
to him from the company against calls due from him. 
{G^nsaelVs Case, 1 Ch. 528.) 



w. 
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CHAPTEE XXn. 



INFANTS. 



Guardians. — The father is the natural guardian of his 
children, and under 12 Car. II. c. 24, can appoint 
guardians. The Guardianship of Infants Act, 1886, 
has, however, introduced great changes in the law 
respecting guardianship of infants in favour of maternal 
rights. It provides that on the death of the father the 
mother is to be guardian, either alone or jointly with 
any guardian appointed by the father. Where no 
guardian has been appointed by the father, or is dead, 
or refuses to act, the Court may appoint a guardian or 
guardians to act jointly with the mother (s. 2). The 
only ground for the interference of the Court in such 
oases is the benefit of the infant. {Re X, (1899) 1 Ch. 
626.) The Act further provides that the mother may, 
by deed or will, appoint a guardian after the death of 
herself and the father to act jointly with the guardian 
(if any) appointed by the father ; and may provisionally 
nominate a guardian to act jointly with the father after 
her death, and the Court may confirm the appointment 
if the father is unfit to be sole guardian, and if the 
guardians disagree any of them may apply to the 
Court (s. 3). By s. 6 the Court may remove any 
guardian and appoint another in his place. 
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By the Custody of Infants Act, 1891, the Court has 
full power and discretion to refuse the custody of his 
child to a parent who has deserted it, or has so con- 
ducted himself as to disentitle him to the assistance of 
the Court, or has been unmindful of his duties in allow- 
ing another person to bring it up. But the Court has 
power, even where it deprives the parent of the custody, 
to order that the infant shall be* brought up in the 
reKgion on which the parent has a right to insist 
(s. 4). 

Under the Ghiardianship of Infants Act, 1886, s. 6, 
the Court may, upon the application of the mother of 
any infant, make such order as it thinks fit regarding 
the custody of such infant and the right of access thereto 
of either parent. The position of father and mother in 
respect of the custody of their children is materially 
altered by this section. {Re A. 8f j5., (1897) 1 Ch, 
786.) 

Religion. — ^Although it is the right of the father to 
have the custody of his children and to have them 
brought up in his own religion, the welfare of the 
infants is the paramount consideration, and the Court 
will, in a proper case, deprive him of the custody and 
disregard his wishes as to their religious education. 
(Re Newton, (1896) 1 Ch. 740.) The rule that the 
father has the right to decide the religious education of 
his children, and that after his death the guardians are 
bound to see that they are brought up in the religion 
of their father, is unaffected by the Act of 1886. {Re 
Scanlan, 40 C. D. 216.) By s. 7 of that Act, in case of 
divorce or judicial separation, the Court may declare 
the guilty parent unfit to have the custody of the 
children, 

h2 
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Conversion. — Guardians may not change the nature 
of the property unless it is manifestly for the benefit of 
the infant ; indeed, it has been said that there must be 
an overwhelming necessity for the conversion {Camden 
V. Murray^ 16 C. D. 161, 171), and they can only raise 
money for repairs in cases which amount to actual 
salvage. {Jackson v. Talbot^ 21 C. D. 786.) 

Wards of Court. — Properly speaking, a ward of Court 
is a person who is imder a guardian appointed by the 
Court. But whenever proceedings are instituted relating 
to the person or property of an infant, he is treated as 
a ward of court. Thus a mere order for maintenance 
without suit, or mere payment into Court, are sufficient 
{Re Grahaniy 10 Eq. 530 ; Brown v. Collins, 25 C. D. 
56), or an order for custody {Re Taylor^ 4 C. D. 157), 
but not if the infant is an alien. {Brown v. Collins, 25 
C. D. 56.) 

Maintenance. — ^Where property is given to a child, ' 
whether absolutely or contingently on his attaining 
twenty-one, the income is, by the Conveyancing Act, 
1881, s. 43, available for his maintenance, if the bequest 
carries the right to intermediate income {Re Holfordy 
(1894) 3 Ch. 30 ; Arnold v. Burt, (1895) 2 Ch. 577) ; 
and this id so though the interest is directed to be 
accumulated, and though the income of the parents is 
considerable. {Hunt v. Parry, 32 C. D. 383 ; King- 
Barman v. Cayley, (1899) 1 Ir. E. 39.) A liberal 
allowance will sometimes be made to an infant to enable 
him to assist his brothers and sisters or his parents. 
{Bradshaw v. 5., IJ. & W. 647 ; Re Roper, 11 C. D. 
272.) Where the property is small, maintenance will 
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sometimes be directed to be paid out of capital. {Bar- 
low V. Grant, 1 Vem. 254 ; Re Tuer, 32 C. D. 39.) 

In the absence of an express power trustees can only 
advance an infant at their own risk, since they will 
not be allowed the sum paid unless the Court approves. 
And as a rule advancement can only be made out of a 
fund to which the infant is absolutely entitled {Lee v. 
Browriy 4 Yes. 362), and if the father is unable to do it, 
{Ex parte Hays, 3 De G. & S. 485.) 

Settlements. — On the marriage of a ward, the Court 
will see that a proper settlement is made, even though 
she has come of age and is ready to waive her right to 
a settlement. (St. § 1361.) But the Court has no 
power to order a settlement of the property of an infant 
not a ward {Re Potter, 7 Eq. 484), except under the 
Marriage Act (4 Geo. IV. c. 76), where a minor has 
married without the guardian's consent. {Re Phillips, 
34 C. D. 467.) And under the Infants Settlement Act 
(18 & 19 Vict. c. 43), infants can, with the sanction of 
the Court, make binding marriage settlements when 
they have attained the age of twenty-one, if males, or 
seventeen if females, although the marriage may have 
taken place before such age. {Re Phillips, supra,) But 
an infant's settlement, though made without the sanction 
of the Court, is not void, but merely voidable ; it is 
valid until disaffirmed, and unless repudiated within a 
reasonable time is absolutely binding. {Viditz v. 
O'Magan, (1899) 2 Ch. 569.) 



150 OUTLINES OF EQUITY. 



CHAPTEE XXIII. 



MARRIED WOMEN. 



At common law the husband was entitled to the rents 
and profits of his wife's realty during their joint lives, 
and after her death, if there was issue bom, during the 
remainder of his life, as tenant by the curtesy. He 
was also entitled to his wife's personalty absolutely, 
subject to the necessity of reducing her ohoses in action 
into possession. 

Separate Estate. — But equity has long recognized a 
right in the wife to enjoy property apart from her 
husband, and a wife's separate estate may exist in pro- 
perty of every kind. Separate estate wa. formerly 
created by any apt words showing an intention to ex- 
clude the husband. And it may be limited to a par- 
ticular coverture {Stogdon v. Lee^ (1891) 1 Q. B. 661), 
or be attached to the whole life interest or even to an 
estate in fee {Bagget v. Meux^ 1 Coll. 138), or to an 
absolute interest in personalty. {Re Grey, 34 0. D. 
712.) But now, by the M. W. P. Act, 1882, ss. 1, 6, 
every woman married after 1882, and every woman 
married before 1883 as regards property acquired by 
her after 1882, is capable of acquiring, holding and 
disposing of real or personal property as separate pro- 
perty as if she were a feme sole without the intervention 
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of any trustee. {Re Cww^ 43 0. D. 12 ; Sope v. jET., 
(1892) 2 Oh. 336, 341.) As regards women married 
before the. Act who acquire property after it, the date 
when the title, whether vested or contingent, was 
acquired and not when the property falls into possession 
determines whether it is separate estate within the Act 
{Reid V. R., 31 0. D. 402 ; Re Dixon, 35 0. D. 4) ; but 
a mere spes successionis is not a title. {Re Parsons, 45 
0. D. 51.) The title which accrues under the exercise 
of a power of appointment is deemed to accrue from the 
date of the operation of the appointment and not from 
the date of the instrument giving the power. {Sweet- 
apple V. Horlock, 11 0. D. 746 ; Lovett v. Z., (1898) 
1 Oh. 82 ; but see Re Jackson, 13 0. D. 189, 201.) 

Power to Dispose of Separate Estate. — Though a 
married woman may now dispose of her property as if 
she were a feme sole (M. W. P. Act, 1882, ss. 1, 2 ; 
Riddell v. Errington, 26 0. D. 220), and may convey or 
surrender property of which she is bare trustee as if she 
were a feme sole (Trustee Act, 1893, s. 16 ; Re Brooke, 
(1898) 1 Oh. at p. 651) ; yet where she is trustee of 
land she cannot even now convey it except with her 
husband's concurrence and by deed acknowledged. 
{Re Harkness, (1896) 2 Oh. 358 ; as to acknowledg- 
ment, see now Oonv. Act, 1882, s. 7) ; but where she is 
a mortgagee she may convey as ^feme sole. {Re Brooke, 
(1898) 1 Oh. 647.) 

As regards the will of a married woman, the Act of 
1882 applied only to property acquired during cover- 
ture, and so property acquired afterwards did not pass 
by her will made during coverture. {Re Price, 28 0. D, 
709.) But now, by the M. W. P. Act, 1893, s. 3, her 
wiU, though made during coverture, speaks from her 
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death, and therefore includes all property to which she 
dies entitled. {Re Wylie, (1895) 2 Ch. 116.) 

Restraint on Anticipation. — ^In order to protect her 
separate estate against the undue influence of her hus- 
band or others, equity allowed a married woman to he 
restrained from alienating it or anticipating the income 
{Pybua V. Smithy 3 Bro. 0. C. 339), though such a 
restraint was, generally speaking, invalid in the case of 
a man or unmarried woman. (Brandon v. Robinson^ 
18 Ves. 429.) But such a restraint is subject to the 
rule against perpetuities, and if it may extend beyond 
a life or lives in being and twenty-one years afterwards 
effect will not be given to it. {Re Ridley, 11 CD. 
645 ; Herbert v. Webster, 15 C. D. 610 ; Cooper v. 
Laroche, 17 0. D. 368.) 

A trust for the separate use of a married woman is no 
longer necessary in order to impose a restraint on anti- 
cipation, which may now be annexed to her property 
though not in terms limited to her separate use and 
only made so by force of the Act. {Re Lumley, (1896) 
2 Ch. 690.) 

Separate estate exists only during coverture, and 
restraint being a modification of separate estate has no 
independent existence. It is inoperative or disattaohes 
during discoverture, but revives on every subsequent 
marriage, if apt words are used. {Tullett w, Armstrong, 
1 Wh. & Tu. 709 ; Re Wheeler, 48 W. E. 10.) But if, 
being discovert, she converts the property, the separate 
use, and with it the restraint on anticipation, are deter- 
mined. {Wright V. TT., 2 J. & H. 647.) And though 
now, on her re-marriage, her property would become 
separate estate under the Act, semble the restraint will 
be gone. 
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By the Con v. Act, 1881, s. 39, the Court has power 
to bind the separate estate of a married womaD, not- 
withstanding a restraint on anticipation. This, however, 
does not give the Court a general power to remove the 
restraint, but only to make binding a particular disposi- 
tion for her benefit. {Ee Warren, 52 L. J. Ch. 928 ; 
Brett's L. C. 104.) -Good ground must be shown, and 
the mere wish of the married woman is not suflBcient. 
{Tamplin v. Miller, 30 W. E. 422.) It must be for her 
own benefit, and will not be removed to pay debts of 
herself or husband. {Re Pollard, (1896) 2 Oh. 552 ; 
but see Paget v. P., (1898) 1 Oh. 470.) Her separate 
examination is not necessary. {Hodges v. JT., 20 0. D. 
749 ; but see Musgrave v. Sandemati, 48 L. T. 215.) 
Except under the Act the restraint cannot be removed 
{Smith V. Lucas, 18 0. D. 531), and she cannot deprive 
herself of the income by estoppel. {Bateman v. Faher, 
(1898) 1 Oh. 144.) 

Further, the Oourt has now power under the Trustee 
Act, 1893, s. 45, to impound her separate estate subject 
to restraint in order to make good her breach of trust. 
{Bolton V. Curre, (1895) 1 Oh. 544.) And by the 
M. W. P. Act, 1893, s. 2, costs in proceedings insti- 
tuted by her may be ordered to be paid out of such 
property. {Hood-Barrs v. Heriot, (1897) A. 0. 177.) 

Devolution. — Since the wife now takes as a feme sole 
and is a separate individual, the husband takes nothing 
in his marital right during the coverture. But the Act 
does not take away his rights in her property after her 
death or alter the devolution of her property. He is 
still, therefore, entitled beneficially to the personal estate 
of his wife dying intestate, and to the right to take out 
letters of administration {Re Lambert^ 39 0. D. 626 ; 
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Smart v. Tranter, 43 0. D. 587 ; Re Atkinson, (1898) 
1 Ch. 637), though how far the latter is necessary seems 
doubtful. {Surman v. Wharton, (1891) 1 Q. B. 491 ; 
Wolst. 264.) His estate by the curtesy still exists. 
{Hope V. JQT., (1892) 2 Ch. 336.) 

Under the Intestates' Estates Act, 1890, where a man 
dies intestate, leaving no issue, hisr widow takes all his 
property if under 500/., or if more, a charge for 500/. 
as well as her share of residue. 

Contracts. — A married woman's debts and contracts 
now bind her separate property, whether she had any 
separate estate at the time or not, and also bind all 
separate property thereafter acquired by her, and are 
enforceable against her property whether covert or 
discovert (see M. W. P. Act, 1893, s. 1), but not 
separate property which she is restrained from antici- 
pating. {Ibid, ; but consider Re Wheeler, (1899) 2 Oh. 
717.) 

A judgment against a married woman is not a per- 
sonal one, but only against her separate estate. {Scott 
V. Morley, 20 Q. B. D. 120; Downe v. Fletcher, 21 
Q. B. D. 11 ; Pelton v. Harrison, (1892) 1 Q. B. 118.) 
She cannot therefore be made bankrupt unless she is 
trading separately from her husband {Re a Debtor, 
(1898) 2 Q. B. 576), and not always then. {Re Hand- 
ford, (1899) 1 Q. B. 566.) 

Covenants. — The Act does not interfere with or affect 
settlements. {Re Armstrong, 21 Q. B. D. 270.) It is 
sufficient if she alone covenants to settle her future 
property. But the covenant of the husband alone still 
binds the wife's property, though made her separate 
property under the Act. {Hancock v. H, 38 0. D. 78 ; 
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Stevem v. Trevor- Garricky (1893) 2 Ch. 307.) The 
covenant of an infant wife is binding until disaffinned, 
and unless repudiated within a reasonable time after 
coming of age. {Viditz v. O^HagaUy 68 L. J, Ch. 
653.) 

Ante-nuptial Debts. — ^A woman married after the Act 
is liable to the extent of her separate estate for her ante- 
nuptial debts, contracts and torts, and her husband is 
also liable, and may be sued with or without her, but 
he is only liable to the extent of his wife's property 
acquired by him (Re Parkin^ (1892) 3 Oh. 510), and as 
between him and her he is entitled to be indemnified 
out of her separate property (ss. 13 — 15 ; Jay v. 
Robinson, 25 Q. B. D. 467 ; Beck v. Pierce, 23 Q. B. D. 
316). The husband is still liable for the post-nuptial 
torts of his wife. {Seroka v. Kattenherg, 17 Q. B. D. 
177 ; Eark v. Kingscote, (1899) 2 Ch. 203.) 

General Power of Appointment. — The execution of a 
general power by will by a married woman has the 
effect of making the property liable for her debts and 
Uabilities (s. 4 ; Re Ann, (1894) 1 Ch. 549) which she 
was capable of contracting as a feme sole before or after 
the Act. {Re Hughes, (1898) 1 Ch. 529.) 

Loans. — A loan by a wife to a husband may be 
recovered {Re Dixon, (1899) 2 Ch. 561), but if made for 
the purpose of his business it is treated as assets of the 
husband in case of his bankruptcy or insolvency, and 
she can only claim after the other creditors (s. 3 ; 
Mackintosh v. Pogose, (1895) 1 Ch. 505 ; Re Leng, 
(1895) 1 Ch. 652) ; secus, if the loan is to a firm of 
which the husband is a partner {Re Tuff, 19 Q. B, D. 
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88; Re Clarh, (1898) 2 Q. B. 330), and she may retain 
as administratrix in respect of such a loan. {Re May^ 
45 C. D. 499.) 

Statute of Limitations. — Under the Statutes of Limi- 
tation there is no longer a saving in favour of a wife on 
account of the disability of coverture (ss. 1 (2), 24) ; 
and a married woman's debt to her husband is within 
the Statute {Re Hastings, 35 C. D. 94) ; but her right 
in equity against her husband in respect of her separate 
property is not. ( Wassell v. Leggatty (1896) 1 Ch. 654.) 

Executrix. — A married woman may act as executrix 
or administratrix without her husband, as if she were a 
feme sole (s. 18; Re Haicksworth (1887), W. N. 113), 
and as such may exercise her right of retainer [Re May^ 
supra), and is liable for a devastavit and to attachment 
{Re Tmmbull, (1900) 1 Oh. 180) ; but her husband is 
not liable unless he has intermeddled (s. 24), and he 
need not join in the administration bond. {Re Ayres, 
8 P. D. 168.) 

Joint Tenancy. — Under a gift to husband and wife, 
in terms which would make them joint tenants if they 
were not married, they will no longer take as one 
person or hold by entireties, but take as joint tenants 
in the same manner as two unmarried persons. 
{Thornley v. J., (1893) 2 Ch. 229.) But husband and 
wife still take only one moiety where there is a gift to 
them and a third person. {Re Jupp, 39 C. D. 148 ; 
Re Dixon, 42 0. D. 306.) Also, marriage is no longer 
a severance of the wife's joint tenancy in chattels 
passing by delivery {Re Butler, 38 0. D. 286) ; and it 
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never was as regards freeholds and leaseholds. {Palmer 
V. Rich, (1897) 1 Ch. 134.) 

Separation Deeds. — ^A wife may enter into a valid 
and binding contract with her husband for separation 
by deed, or even by word of mouth, and for such a 
deed no trustee is necessary. {McGregor v. Jf., 21 
Q. B. D. 424 ; and see Wilson v. Glossop, 20 ib, ^354.) 

All questions between husband and wife relating to 
property may be decided by summons or otherwise in a 
summary way (s. 17 ; Phillips v. P., 13 P. D. 220 ; 
Tasker v. T., (1895) P. 1 ; TToody. W., 14 P. D. 157). 

Pin-money and Paraphernalia. — Pin-money may be 
defined as a yearly allowance settled upon the wife 
before marriage for her own personal expenditure. 
Paraphernalia consist of apparel and ornaments suit- 
able to her rank and condition, given to her by her 
husband; the wife could not dispose of them during 
her husband's life, and they were liable to his debts. 
A gift of jewels by a husband to a wife will not, how- 
ever, be paraphernalia unless he impressed that character 
upon them, but will belong to her as her separate pro- 
perty. {Tasker v. T., (1895) P. 1.) 

Fraud on Marital Rights.— The M. W. P. Act, 1882, 
seems to render obsolete, as to women married after 
1882, all the cases as to fraud on the husband's marital 
rights, and also, as regards property devolving after 
1882 on any married woman, all the cases as to re- 
duction into possession, and as to her equity to a settle- 
ment. (Wolst. 262.) These subjects are therefore 
omitted as being of little practical importance. 
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CHAPTEE XXIV. 



PARTITION. 



Since the year 1833 equity has had exclusive juris- 
diction in partition proceedings, which are now assigned 
to the Chancery Division. But under the Partition 
Act, 1868, the Court may, and in some cases must, 
direct a sale instead of a partition. 

Formerly a partition was effected by issuing a com- 
mission; but in modem practice no commission is 
issued, the partition being made in chambers where any 
inquiry is necessary or at the hearing where no inquiry 
is necessary. (1 Wh. & Tu. 202 ; Mayfair Property 
Co, V. Johmtoriy (1894) 1 Ch. 508.) The new remedy 
of sale under the Partition Acts, 1868 and 1876, has, 
however, to a great extent superseded the old remedy' 
of partition as being in most cases obviously more con- 
venient. 

Where a sale is asked for, partition may be ordered, 
and vice versA. (P. Act, 1876, s. 7.) And the Court 
may order partition of one part and sale of another 
part of the property. {Roebuck v. Chadebet^ 8 Eq. 127.) 

Under the Act of 1868, ss. 3 — 5, the Court may 
direct a sale whenever it would be more beneficial than 
a partition, or if one party requires a sale and the other 
parties interested do not undertake to buy his share. 
But the Court must direct a sale if parties interested to 
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the extent of one moiety request a sale, unless it sees 
good reason to the contrary. {Porter v. LopeSy 7 0. D. 
358.) 

A sale will not be directed where there is an over- 
riding trust, as distinguished from a mere power of 
sale {Bo^d v. Alkn, 24 C. D. 622), nor as against mort- 
gagees. {Sinclair v. JameSy (1894) 3 Ch. 554.) A 
reversioner cannot maintain an action for partition 
{Evans v. Bagshaw^ 5 Ch. 340) ; but an order will be 
made in an action by or against a tenant for life or 
years. {Mason v. KeaySy 78 L. T. 33.) By the Act of 
1876, s. 6, persons tmder disability may request a sale 
or give an undertaking ; and by s. 3, the Court may 
dispense with service and make an order for sale, though 
all the persons interested are not before it. The sale 
may take place out of Court if all the parties- are 
before the Court (Ord. LI. r. la), and infants may be 
declared trustees and a person appointed to convey 
their shares. {Davis v. Ingram, (1897) 1 Ch. 477.) 
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AOOIDBNT, 

relief against, when given, 13. 

when not given, 15. 

ACCOITNT, 

open and settled, 143. 

opening, surcharging and falsifying, 143. 

Acknowledgment of Deed by married woman, when required, 
151. 

Acquiescence when a bar to relief, 11, 45, 77, 138. 

Actual Fkaud, 

concealment, 24. 

misrepresentation, 23. 

arising from position of parties, 25. 

Ademption of legacy, 87, 96. 

Administration, 
assets, 79. 

advertisements for claims, 79. 
marshalling, 85. 

order in which assets applied, 82. 
order for, 85. 
payment of debts, 80. 

Advancement, 95, 149. 

Adyertisements for Creditors, 79. 

Allowances, 62, 108. 

Annual Rests, 

against trustees, 77. 

mortgagees, 107. 

Anticipation, restraint on, 152. 
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Appointments, 
illusory, 37. 
defectiye execution of, 14. 

Appeopriation, 
of legacies, 90. 
of payments, 144. 

Arbitbation, 139. 

Assets, legal and equitable, 79. 

Aitctions, right to bid at, 37. 

Banker, trustee may employ, 66. 

Bankruptcy, 

administration, 81. 
voluntary settlement, 46. 

Bonds, lost, relief in case of, 13. 
Breach of Trust, 67—77. 
Building Society, mortgages to, 106. 
Business of testator carried on, 74. 

CANCELLiNa documents on ground of fraud, 31. 
Caveat Emptor, when it applies, 24. 
Champerty, 23. 

Chancery, matters assigned to, 5. 

Charging Order agaiiist partner's share, 122 

Charging Eeal Estate, 

with payment of debts, 83. 
with legacies, 89. 

Charities, 49, 53. 

Clogging Equity of Redemption, 102. 

Club, injunction against expulsion from, 140» 

Compensation, 

specij&c performance with, 132. 
is the rule in cases of election, 93. 
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Compromise, 18. 

Consolidation of mortgages, 110. 

CoNSTRTJonvE Fbatjd, 

arising from relation of parties, 29. 
against public policy, 31. 
cases of virtual fraud, 33. 

CoNSTRtrcnvE Tettst, 
heir trustee, 62. 
improvements, 62. 
lien on land sold, 59. 
renewal of lease, 61. 

Contract, 

effects a conversion, where, 98. 
time essence of, 131. 
what amounts to, 127. 

CoNTRrBTJTiON by trustees, 71. 

Contributory Mortgage, investment on, 68 

Conversion, 98. 

Copyholds, devolution of, 66. 

Copyright, infringement of, 140. 

Costs, 

of trustee, 69. 

of mortgagee, 107. 

Covenant, breaches of, relief against, 116. 

Creditors, 

advertisements for, 79. 
trusts in favour of, 46. 
priorities of, 81. 
secured, position of, 82. 
satisfaction by legacy to, 96. 

Curtesy still exists, 154. 

Cy-Pres, doctrine of, 51. 
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Damages, 

in specific performance actions, 133. 
in lieu of injunction, 138. 

Debts, 

payment of, 80. 
priority of, 81. 

Deleqatus NGN POTEST DELEGARE applied to trustees, 66. 

Devolution of trust estate, 65. 

DiBECTOBS in a fiduciary position, 37. 

Discovery, 5. 

Discretion of trustees, 68. 

Dissolution of Partnership, when ordered, 123. 

Donatio Mortis Causa, 
definition of, 91. 
what may be the subject of, 91. 



Election, doctrine of, 93. 

Equitable, 
assets, 79. 
mortgage, 114. 
waste, 138. 

Equity of Eedemption, 
described, 101. 
who may redeem, 104. 

Equity to a Settlement now obsolete, 157. 

Evidence, parol, when admitted, 55, 94, 96, 133. 

Executed and Executory Trusts, difference between, 41. 

Executor, 

joining in receipts, 71. 
payment of debts by, 80. 
power to compound debts, 80. 
retainer by, 84. 

right to undisposed of residue, 57. 
trustee of freeholds, 79. 
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ExoNEBATiON of personalty, 83. 
Expectant Heibs, doctrine as to, 35. 
Express Tbusts, definition of, 40. 

Ealsifying mh) SuBCHABGiNa accounts, 143. 
ErDTJOiAEY Relation, persons in a, 30, 37,^61. 
EoLLOwma Tkust Eunds, rule as to, 75. 
EoRECLOSUBE, proceedings for. 111. 

EOBEIGN, 

court, proceedings in, 135. 

land, specific performance of, 127. 

law, mistake as to, 17. 

EoKFEiTTJEE, relief in cases of, 116. 

Eeattd, 

actual, 21. 
constructive, 29. 

Gifts to persons in fiduciary relation, 37. 
Goodwill is a partnership asset, 120. 

GUABDIAN, 

conversion by, 148. 
who may be, 146. 

Heib, 

when trustee, 62. 
bargain with, 34. 

Husband and Wife, rights and liabilities of, 150 

Illttsoby, 

appointment, 37. 
trust, 46. 

Implied Trust, 

purchase in name of another, 54. 
joint ten£incies, 57. 
unexhausted residue, 56. 
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Impounding interest of beneficiary, 76. 

Impboyements, expenditure in, when allowed, 62, 108. 

Inadeqttaoy of price not fraud, 34. 

Indemnity between trustees, 71. 

Infants, 

custody of, 147. 

maintenance of, 148. 

power to appoint guardians of, 146. 

religion of, 147. 

settlements by, 149. 

wben wards of Court, 148. 

Injunctions generally, 135. 

Insolvent Estates, administration of, 81. 

Inteb]Bst, 

on mortgage, 105, 106. 
trustees liable for, 76. 

Intestate Estates, 

escheat of equitable estates, 56. 
widow entitled to, 154. 

Investment, 

duties of trustees as to, 73. 

on mortgage, 74. 

real securities, what are, 74. 

Joint Owners not partners, 119. 
Joint Tenancies, equity leans against, 57. 
Jtjdicatitbe Acts, effect of, 4. 
Judicial Trustees Act, relief under, 69. 

Laches, effect of, 11, 45, 77, 138. 

Lapse of legacy, 88. 

Leases of mortgaged property, 104, 108. 

Legacies, 

different kinds of, 87. 
interest on, 89. 
priority of, 89. 
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Liens, equitable, 115. 

Light and Ant, obstructing, 139. 

Limitations, Statutes of, 114, 156. 

Locke King's Act, 83. 

Lost Documents, relief in case of, 13. 

Lunatic, contracts with, set aside, 26. 

Katntenance of infants, 148. ' 

Mandatory Injunction, when granted, 135. 

Marital Bights, fraud on, 157. 

Marriage, 

contracts in respect of, 31. 
restraint of, 32. 
of infants, 149. 

Married Women, 

ante-nuptial debts, 155. 

contracts by, 154. 

executrix, 156. 

loans by, 155. 

restraint on anticipation, 152. 

separate estate, 150. 

Marshalling assets, 85. 

Mistake, 

of fact, 18. 
of law, 16. 

Mortgages, 

arrears of interest, 106. 
clogging the equity, 102. 
concurrent remedies, 113. 
consolidation, 110. 
equity of redemption, 101 . 
equitable, 114. 
foreclosure, 111. 
interest, 105. 
keeping alive, 105. 



168 INDEX. 

MOBTGAGES — continued, 

once a mortgage always a mortgage, 102. 

priority lost by negHgence, 110. 

sale, 112. 

tacking, 108. 

transfer of, 106. 

Welsh, 103. 

MoBTGAGEE in possession, 107. 

MoTHEB, right to custody of children, 146. 

Ne Exeat Regno, writ of, 141. 
Negligence, priority lost by, 28, 110. 
New Trustees, appointment of, 78. 
Notice, effect of, 108. 
Nuisance, injunction against, 139. 

Once a Mobtgage, &c., 102. 
Option to Purchase, conversion, 98. 
Obdeb of Administbation of assets, 82. 

Pabaphebnalia, 83. 

Pabol Evidence, when admitted. See Evidence, 

Parol Variation of contract, 133. 

Partition, when ordered, 158. 

Pabtnebship, 

arbitration, 122. 

assignee of share, 122. 

charging order, 122. 

dissolution, 122. 

joint and separate debts, 124. 

property, 119. 

rights of partners, 121. 

test of, 118. 

Part Pebfobmance of contract, 129. 
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Patents, infringement of, 140. 

Payment into Court by trastees, 78. 

Penalties, relief against, 116. 

Pekfobmance, doctrine of, 97. 

Personal Estate, primary liability of, 83. 

Pin Money, definition of, 157. 

PoLicrs" Money may be received by banker, 67. 

Portions, satisfaction of, 95. 

Post Obit bonds, 85. 

Powers, 

defective execution of, 14. 

distinguished from trusts, 47. 

of sale, 112. ' 

general power of married women, 156. 

Precatory Trusts, when enforced, 44. 

Priorities 

of debts, 81. 
of legacies, 89. 

Purchase 

by trustee, 70. 
option of, 98. 

Eeceipts by trustees, 70. 

Eeceivers, when appointed, 141. 

Eeconversion, when it takes place, 100. 

Eedemption* See Mortgage. 

Eeduction into Possession of wife's chose in action, 157. 

Eegistration of lien in Yorkshire, 61. 

Eemuneration 
of trustees, 69. 
of mortgagee in possession, 108. 

Eenewal of lease by trustee, 61. 

Eefurchase, sale with right of, 103. 

w. I 
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Bescission or rectification, 19. 

Bestraint 

on alienation, 152. 
of marriage, 32. 
of trade, 32. 

EESULTiNa Trust, cases of, 54. 

Betainee by executor, 84. 

Eeversionaby Property, 
conversion of, 72. 
sale of, 34. 

Sale 

by trustees, 72. 

by mortgagees, 112. 

by auction, rigbt to bid, 37. 

in partition, 158. 

out of court, 169. 

Satisfaction, doctrine of, 95. 

Secret Trusts, when enforced, 47» 

Separate Estate, 
bow created, 150. 
power to dispose of, 151. 
restraint on, 152. 

Set-Off, wben allowed, 145. 

Settlements 

by infants, 149. 
voluntary, 44. 

Shelley's Case, rule in, 41. 

Solicitor, 

breach of trust, 75. 
employed by trustee, 66, 67. 
position of solicitor trustee, 69, 71. 
Hen of, 115. 
mortgagee, 115. 

Specific Legacy does not abate, 87. 
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Specific Pereormance, 
chattels of, 134. 
compensation, 132. 
damages, 133. 
defences to, 130. 
misrepresentation, 131. 
mistake, 131. 
part performance, 129. 
parol variation, 133. 
statute of frauds, 127. 
title, 132. 
where relief not granted, 126. 

Superstitious Trusts void, 50. 

SxTROHARGiNG accounts, 143. 

Tacking 

incumbrances, rule as to, 108. 
further advances, 109. 
by judgment creditor, 109. 

Timber, right to cut, 108, 138. 

Time essence of contract, 131. 

Title of plaintiff, in specij&c performance, 132. 

Trade Mark, infringement of, 140. 

Trespass, injunction against, 136. 

Trustees, 

accounts of, 77. 
bar of remedy against, 77. 
contribution between, 71. 
co-trustees, rights between, 70. 
delegation by, 66. 
devolution of estate of, 65. 
disclaimer by, 65. 
discretion of, 68. 
duties of, 67. 

equity never wants, 48, 64. 
following trust funds, 75. 
impounding by, 76. 

1(2) 
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Teustees — continued, 

interest payable by, 76. 

investment by, 73. 

judicial, 65. 

new, appointment of, 78. 

purchase by, 70. 

payment into court by, 78. 

relief against breach of trust, 69. 

remuneration of, 69. 

who may be, 64. 

Unconscionable Babgains, 34. 
TJndisposed-of Eesedub, 56. 
Undue Influence, 26. 

Vendoe, 

lien of, 59. 

title of, in specific performance, 132. 

VoLUNTAEY settlement, when set aside, 44. 

Waeds of Couet, when infants are, 148. 

Waste, injunction to restrain, 138. 

Wasting Propeety, duty of trustees to convert, 72. 

Welsh Moetgage, what is a, 103. 

Wilful Default, 
by trustees, 77. 
by mortgagees, 107. 

Will, mistake in, 20. 



THE END. 
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Movie's Contract of Sale in the Civil Law.— By J. B. Motlb, 
Esq., Barrister-at-Law. 8vo. 1892. 10«. %d, 

\* All standard Law Worke are kept in Stock, in law calf and other binding. 
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CONTRACTS.— Addison on Contracts.— A Treatiae on the Law of 
Contracts. 9th Edit. By Hobagb Smith, Esq., Bencher of the Inner 
Temple, Metropolitan Magistrate, assisted by A. P. FbbosvaIi Keep, 
Esq., Barrister-at-Law. Koyal 8vo. 1892. 21. 10«. 

*' This and the oompanion treatise on the law of torts are the most complete 
works on these sabjecte, and form an almost indispensable part of every lawyer's 
library.'*— Law Journal, 

Anson's Principles of the English Law of Contract.— By Sir 
W. R. Anson, £art., Barrister-at-Law. Ninth Edit. 1899. lOf . 6^^. 

Campbell's Ruling Cases. Vol. VI.— rwfo " Digests." 

Finch's Selection of Cases on the English Law of Contract.— 
Second Edition. Roy. 8yo. 1896. 28«. 

Fry. — Vide "Spedfio Performance.'* 

Leake's Law of Contracts. — A Digest of Principles of the Law of 
Contracts. Third Edition. By Stephen Mabtin Lbakb, Esq., 
Barrister-at-Law. Demy 8vo. 1892. 32«. 

** Complete, aocnrate, and eewy of reference." — SdicUnrtf Journal, 
'* Clear, condse, aocnrate, and ezhaustiye." — Law Timet, 

Pollock's Principles of Contract. — Being a Treatise on the General 
Principles relating to the Validity of Agreements in the Law of 
England. Sixth Edition. By Sir Fbedebice Pollooe, Bart., Bar- 
rister-at-Law, Author of "The Law of Torts,'* "Digest of the 
Law of Partnership," &c. Demy 8vo. 1894. 28«. 

"A work which, in our opinion, shows great ability, a discerning intellect, a 
comprehensiTe mind, and painstaking industry." — Law Journal. 

CONVEYANCING.— Brickdale & Sheldon.— Fufo "Land Transfer." 



>> 



Dart. — Vide " Vendors and Porchasers. 

Dickins' Precedents of General Requisitions on Title, with Ex- 
planatory Notes and Observations. Second Edition. By Hebbbbt 
A. DidONS, Esq., Solicitor. Royal 12mo. 1898. 5«. 

*' We cannot do bettw than advise every lawyer with a convevancing practioe 
to purchase the little book and place it on Ids shelves forthwith." — Law Notes, 

Greenwood's Manual of thie Practice of Conveyancing, showing 
the present Practice relating to the daily routine of Conveyancing in 
Solicitors' Offices. To which are added Concise Common Forms in 
Conveyancing. — Ninth Edit. Edited by Habby Gbbsitwood, M. A., 
LL.D., Esq., Barrister-ajt-Law. Roy. 8vo. 1897. 20». 

" The nintli edition will maintain the reputation which the work has long ago 
acquired of being one of the best expositions which the English lawyer poasesves 
of the present practice relating to the daily routine of conveyancing in solicitors* 
offices. We have tested it at various points of a somewhat critical character, and 
have no hesitation in pronouncing it up to date and in every way reliable as a 
guide to modem conveyancing practice." — Literature. 

** We should like to see it placed by his principal in the hands of every articled 
derk. One of the most useful practioal works we have ever seen."— i^w Shi, Jo, 

Hood and Challis' Conveyancing and Settled Land Acts, and 
some other recent Acts affecting Conveyancing. With Commentaries. 
By H. J. Hood and H. W, Challis. Fifth Edition. By H. W. 
Challis, assiEited by J. I. Stibuno, Esqrs., Barristers-at-Law. 
Royal 8vo. 1898. 18*. 

'* That learned, excellent and useful work." — Law Times. 

"This is the best collection of conveyancing statutes with which we are 
acquainted. . . . The excellence of the commentaries which form part of this 
book iB so well known that it needs no recommendation from us."— Law; Journal. 

Jackson and Qosset's Precedents of Purchase and Mortgage 
Deeds. — By W. Howland Jackson and Thobold Gosset, E^rs., 
Barristers-at-Law. Demy 8vo. 1899. 7». 6d. 

" Not the least merit of the collection is that each Precedent is complete in 
itself, so that no dipping about and adaptation from other parts of the book are 
necessary." — Law Journal. 

%* This forms a companion volume to " Livestigation of Title" by 
the same Authors, vide p. 17. 

%* Mi ttandard Law Works are kept in Stock, in law calf and other bindings. 
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CONVEYANCI NQ— am^mti^^. 
Palmer's Company Precedents. — For use in relation to Companies 
subject to the Companies Acts. 

Part I. COMPANY FOBMS. Arranged as follows:— Promoters, 
Prospectuses, Underwriting, Agreements, Memoranda and Articles 
of Association, Private Companies, Employes' Benefits, Resolutions, 
Notices, Certificates, Powers of Attorney, Debentures and Debenture 
Stock, Banking and Advance Securities, Petitions, Writs, Pleadings, 
Judgments and Orders, Reconstruction, Amalgamation, Special Acts. 
With Copious Notes and an Appendix containing the Acts and Rules. 
Seventh Edition. By Franois Bbaufobt PaIiMEB, Esq. , Barrister- at- 
Law, assisted by the Hon. Chablbs Maonaohten, Q.C., and Abthub 
John Chittt, Esq., Barrister-at-Law. Royal 8vo. 1898. 36«. 

** No company lawyer can afford to be without it."— Lau; Journal. 

Part U. WIKDINe-TTP FOBMS AND PBACTICE. Arranged as 
follows: — Compulsory Winding- Up, Voluntary Winding-Up,Wind- 
ing-Up under Supervision, Arrangements and Compromises, with 
Copious Notes, aad an Appendix of Acts aad Rules. Eighth Edition. 
By Fbancis Beaufort Palmes, assisted by Frank Evans, Esqrs., 
Barristers-at-Law. Royal 8vo. 1900. 32«. 

** Palmer's * Comi)any Pneoedents ' is the book par exeeUenee for practitioners. 
There is nothing we can think of whidi should be within the covers which we do 
not find."— Law Journal. 

Part III. DBBENTTTBES AND DEBEKTUBE STOCK, including 
Debentures, Trust Deeds, Stock Certificates, Resolutions, Prospectuses, 
Writs, Pleadings, Judgments, Orders, Receiverships, Notices, Mis- 
cellaneous. With Copious Notes. Eighth Edition. By Fbanois 
Bbattfobt Palmeb, Esq., Barrister-at-Law. Royal 8vo. 1900. 2l8, 

" The repult of much careful study Simply invaluable to debenture- 
holders and to the 1^^ advisers of such investors."— jP'tnanciaZ Xtwty March 16, 
1900. 

"Embraces practically the whole law relating to debentures and debenture 

stock Must take front rank among the works on the subject." — Law 

Timesy March 24, 1900. 

Prideaux's Prdcedents in Conveyancing— With Dissertations on 
its Law and Practice. 18th Edit. By John Whttcoicbb, assisted by 
Bbnjamin Lennabd Chebbt, Esqrs., Barristers-at-Law. 2 vols. 
Royal 8vo. {In the press.) 

** * Prideaux ' is the best work on Conveyancing." — Law Journal. 

** Accurate, concise, clear, and comprehensive in scope, and we know of no 
treatise upon Conv^ranoing which is so generally useful to the practitioner." — 
Law Timea, 

"Becent legislation has comi)elled the Editor to re-write some of the pre- 
liminary- dissertations. He has evidently taken great pains to incorporate Uxe 
effect of the Land Transfer Act of 1897."— The Times. 
CORONERS.^ervis on Coroners.--The Coroners Acts, 1887 and 
1892. With Forms and Precedents. Sixth Edition. By R. E. 
Hblsheoceb, Esq., Barrister- at- Law. Post 8vo. 1898. lOs. 6d, 

" In all respects adequate and exhaustive." — Imw Time*. 
COSTS. — Johnson's Bills of Costs in the High Court of Justice 
and Conrt of Appeal, in the House of Lords and the Privy Council ; 
with the Scales of Costs and Tables of Fees in use in the Houses of 
Lords and Commons, relative to Private Bills ; Election Petitions, 
Parliamentary and Municipal. Inquiries and Arbitrations under the 
Lands Clauses Consolidation Act and other Arbitrations. Proceed- 
ings in the Court of the Railway and Canal Commission, in the 
County Court and the Mayor's dourts. The Scales of Costs and 
Tables of Fees in use in the Court of Passage, Liverpool, and Con- 
veyancing Costs ; with Orders and Rules as to Costs and Court Fees, 
and Notes and Decisions relating thereto. By Hobaob Maxwbll 
Johnson, Esq., Barrister-at-Law. Royal 8vo. 1897. 11. 12«. 

** It is difficult to conceive how any costs derk or solicitor can go wrong with 
a work of this kind to flruide him."— L/iic Timrs. 

** We consider the book marvellously accurate, and we are able to commend 
it in all confidence. On the law of bills of costs tiie practitioner, let bis business 
be as wide as it may, wants nothing but such a work as the one before us." — 
Law Notes. 

%* All standard Law Works are kept in Stock, in law caHf and other Undines, 
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COSTS— continued, 
Summerhays and Toogood's Precedents of Bills of Costs. 
Seventh £!aition. By Thornton Toooood, Thomas Chabuss Sttmheb- 
HAYS, and G. Gilbebt Babbeb, Solicitors. Royul 8vo. 1896. U. 10«. 

Webster's Parliamentary Costs.— Private Bills, Election Petitions, 
Appeals, House of Lords. Fourth Edition. By C. Gavakaqh, Esq., 
Barrister-at-Law. PostSvo. 1881. 20«. 

COUNTY COURT APPEALS.— Chamier's Law and Practice re- 
lating to County Court Appeals; Mandamus, Prohibition, and 
Certiorari. By Daniel Ghakieb, Esq. Demy 8yo. 1896. 10<. 

COUNTY COURTS. — The Annual County Court Practice, 
1900. — By His Honour Judge Smtlt, Q.G. 2 vols. 8vo. Ih 6«. 
" Invaluable to the County Court practitioner."— Law Journal. 

COVENANTS. — Hamilton's Concise Treatise on the Law of 
Covenants. — By G-. BAiiDWZir HAMn/roir, Esq., Barrister-at-Law. 
Demy 8vo. 1888. 7». 6rf. 

CRIMINAL LAW.— Arch bold's Pleading, Evidence and Practice in 
Criminal Cases. — With the Statutes, Precedents of Indictments, &c. 
Twenty- second Edition. By William F. Gbaies and Guy Stephen- 
son, Esqrs., Barristers-at-Law. Demy 8vo. 1900. 1/. 11«. 6^. 

** Archbold ' is the one indispensable book for every barrister or solicitor who 
practises regfularljr in the criminal Courts." — Solicitors* Journal, Mardi 3, 1900. 

Chitty's Collection of Statutes relating to Criminal Law. — (Re- 
printed from * *Chitty' s Statutes. * * ) With an Introduction and Index. 
By W. r. Geaies, Esq., Barrister-at-Law. Royal 8vo. 1894. 10«. 

Disney and QundiVs Criminal Law.— A Sketch of its Principles 
and Practice. By Henbt W. Disnet and Haeold Gundbt, Esqrs., 
Barristers-at-Law. Demy 8vo. 1896. 7». 6<f. 

"We think Tve have here jnst what students want. The work is based upon a 
perfect knowledge of the statate law, and is compiled from the best and most 
recent authorities." — Law Times. 

Kershaw's Brief Aids to Criminal Law.^With Notes on the Pix)- 
cedure and Evidence. By Hn/roN Eebshaw, Esq., Barrister-at- 
Law. Royal 12mo. 1897. 3«. 

Mews.— Fte^iJ "Digest." 

Roscoe's Digest of the Law of Evidence in Criminal Cases. — 
Twelfth Edition. By A. P. Pebcevaii Keep, Esq., Barrister-at- 
Law. Demy 8vo. 1898. 1/. 11». 6rf. 
"To the criminal lawyer it is his guide, philosopher and friend. What 
Bosooe says most judges will accept without question."— Xati; Timet. 

Russell's Treatise on Crimes and Misdemeanors.— Sixth Edit. 
By HoBACE SiOTH, Esq., Metropolitan Police Magistrate, and A. P. 
Pbbceval Keep, Esq. 3 vols. Roy. 8vo. 1896. bl. 15«. 6rf. 

'* No library can be said to be complete without the new edition of Bussell on 
Crimes." — Law Times. 

" Indispensable in every Court of criminal justice here and in our Colonies.'* 
— !%« Times. ' 

Shirley's Sketch of the Criminal Law. — Second Edition. By Ghabi.e8 
Stephen HuNTBB, Esq., Barrister-at-Law. Demy8vo. 1889. 7«. 6^. 

Warburton.— Fufo «* Leading Oases." Thring.— Fitfo "Navy." 

DEATH DUTI ES.— Freeth's Acts relating to the New Death Duty, 
with an Litrodnction, A Digest, Copious Notes, and an Appendix 
containing the Estate Duty Forms, and the Rnles. Second Edition. 
By Evelyn Fbeeth, Esq., Deputy- Controller of Legacy and Succes- 
sion Duties. Demy 8vo. 1897 12«. 6<?. 
" The official position of the Author renders his opinion on questions of proce- 
dure of great yalue, and we think that this book mil be found very useful to 
solicitors who have to prepare accounts for duty." — Solictors* Journal. 

Harman's Finance Act, 1 894, so far as it relates to the Death Duties. 

"With an Introduction and Notes, and an Appendix of Forms. By 

J. E. Hahman, Esq., Barrister-at-Law. Royal 12mo. 1894. 6». 

♦<^^ All standard Law Works are kept in Stocky in Jaw ea^ and other bindings. 
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DEBENTURES AND DEBENTURE STOCK.— Palmer.— ri<fd 
** Gonyeyanoing." 

DECISIONS OF SIR GEORGE J ESS EL— Peter's Analysis and 
Digest of the Decisions of Sir George Jessel ; witii Notes, &o. 
Bj Apslst Pbtbb Pbtbb, Solioitor. Demj 8vo. 1883. Ids. 

DIARY.— Lawyers' Companion (The) and Diary, and London and 
Provincial Law Directory for 1900.— For the use of tiie Legal 
Profession, Fublio Companies, Justices, Merchants, Estate Agents, 
Auctioneers, &o., &o. Edited by Edwin Latican, Esq., Barrister-at- 
Law ; and contains Tables of dosts in the High Court of Judicature 
and Oounlrjr Court, &c. ; Monthly Diary of County, Local Government, 
and Parish Business ; Oaths in Supreme Court ; Summary of Sta- 
tutes of 1899 ; Alphabetical Index to the Practical Statutes since 
1820 ; Schedule of Stamp Duties ; Legal Time, Interest, Discount, 
Income, Wages and other Tables ; the New Death Duties ; and a 
variety of matters of practical utility : together with a complete List 
of the English Bar, and London and Country Solicitors, with date of 
admission and appointments. Publishbd Ajinuallt. Hfty-fourUi 
Issue. 1900. 

Issued in the following forms, octavo size, strongly bound in doth : — 

1. Two days on a page, plain ...*..• St.Od. 

2. The above, iittsblba.ybd with plain paper or blotting paper . 7 

3. Two days on a page, ruled, wiih. or without money columns . 5 6 

4. The above, with money columns, zhtbblba.vxd with plain paper 

or blotting paper 8 

6. Whole page for each day, plain 7 6 

6. The above, iittsblba.ybd with plain paper or blotting paper . 9 6 

7. Whole page for each day, ruled, with or without money columns 8 6 

8. The above, zmteblbavsd with plain paper or blotting paper 10 6 

9. Three days on a page, ruled blue lines, without money columns .36 

10. The above, intbslbavbd with blotting paper . . ' . .46 

The Diary contains memoranda of Legal Bueinees throughout the Tear, with 

an Index for ready reference, 

** The amoimt of inf onnation packed within the covers of this well-known 
book of reference is almost increaible. In addition to the Diarjr, it contains 
n^ly 800 pag^es of doeely printed matter, none of which coold be omitted without, 
perhaps, detracting from the usefulness of the book. The publishers seem to 
xutye msule it their aim to indnde in the Companion ereiy item of information 
whidi the most exacting lawjrer could reasonably expect to And in its pages, 
and it may safely be said that no practiBing solidtor, who has experienced the 
luxury of having it at his elbow, will ever oe likdy to try to do without it." — 
Law Journal. 

" The legal Whitaker.'* — Saturday Review, 

DICTIONARY.— The Pocket Law Lexicon.— Explaining Technical 
Words, Phrases and Maxims of the EngUsh, Scotch and Roman Law, 
to which is added a complete List of Law Reports, with their Abbre- 
viations. Third Edit. By Hbnbt O. Rawson and James F. RsMNAirr, 
Esqrs., Barristers- at-Law. Fcap. 8vo. 1893. 0«. %d, 

"A wonderful little 1^^ Dictionary." — Indermaut'B Ixno StndenU? Jowmtd. 

Wharton's Law Lexicon. — ^Forming an Epitome of the Law of Eng- 
land, and containing full Explanations of the Technical Terms and 
Phrases thereof, both Ancient and Modem; including the various 
Legal Terms used in Commercial Business. Together with a Trans- 
lation of the Latin Law Maxims 'and selected Titles from the Civil, 
Scotch and Indian Law. Ninth Edition. By J. M. Lelt, Esq., 
Barrister-at-Law. Super-royal 8vo. 1892. 1/. 18«. 

'* On almost every point both student and practitioner can gather inf ormatioB 
from this invaluable book, which ought to be in everv lawyer's office." — Lasw Note*, 
" One of the first books which every articled clerk and bar student should pro- 
cure." — Law Students* Journal, 
%* AU standard Law Works are kept in Stock, in law calf and other bindings .^ 
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DIGESTS.— Campbell's Ruling Cases.— Arranged, Annotated, and 
Edited by Bobbbt Caxfbsu., of Linooln's Inn, Esq., Banister- at- 
Law, Advocate of the Scotch Bar, assiBted by other Members of the 
Bar. With American Notes by Ibvinq Bbovnb, formerly Editor of 
the American Beports, and the Hon. Leonabd A. Joincs. Royal 8vo. 
1894-1900. SalfvetUm, giU top, net, each 26*. 

The following Fohmes have been published :— 



X.— Easement— Estate. 

XI.— Estoppel — Execution. 
XII.— Executor— Indemnity. 
XIII.— Infant— Insurance. 
XIV.— Insurance— Interpretation. 
XV.— Judge— Landlord and Tenant 
XVI.— Larceny— Mandate. 
XVII.— Manorial Right- Mistake. 
XVIII.— Mortgage-Negllgenoe. 
XIX.— Negligei\oe— Partnership, 
XX.— Patent 



I.— Abandonment— Action. 

II.— Action — Amendment 

III.— Ancient Light— Banker. 

IV.- Bankruptcy— Bill of Lading. 

¥.— Bill of Sale— Conflict of Laws. 

VI.— Contract 

Vil. — Conversion — Counsel. 

VIII.-CHmlnal Law— Deed. 

iX.— Defamation — Dramatic and 

Musical Copyright 

XXI.— Payment— Purchase for Value without Notice. (Nearly ready. "S 

XXII.— Quo Warranto— River. (In the press,) 

%* The Volumes are sold separately. 

An Addendum, containing, under the appropriate title and rule, Notes of 
Cases published since the issue of Volume /., together with a complete Index 
of Cases and a general Index to the first 10 Volumes, thus bringing aU the 
Volumes up to date. Royal Svo. 1897. Half vellum, net, 20«. 
%* SPECIAL OFFXB TO NSW SirBSCBIBXBS : 
Vols. 1 to 20, Abandonkent— Patent, with Index to Vols. 1 to 10, net, £80. 

Plan of the Wobk. 

AU the useful authorities of English Oase Law, from the earliest period 
to the present time, on points of general application, are collected and 
airangfed in alphahetical order of subjects. 

The matter under each alphabetical heading is arrange in sections, in 
an order indicated at the commencement of the heading. The more im- 
portant and Ruling Cases are set forth at length, subject only to abridg- 
ment where the original report is unnecessanly difinise. The effect of 
the less important or subordinate cases is stated bridiy in the Notes. 

The aim of the Work is to furnish the practitioner with English Oase 
Law in such a form that he will readily mid the information he requires 
for ordinary purposes. The Ruling Case will inform him, or refresh his 
memory, as to the principles ; and the Notes wiU show in detail how the 
principles have been applied or modified in other cases. 

The Work will be completed in 25 Volumes. 

" One of the most ambitioiu, and aught to be, wben it is complete, one of the 
most generally useful legal works which the present century has produoed." — 
LUertUure. 

** A perfect storehouse of the principles established and illustrated by our 
case law and that of the United States." — Law IHmea, 

" The -general scheme appears to be excellent, and its execution reflects the 
greatest credit on evenrbody concerned. It may, indeed, be said to oonstitnte, 
for the present, the high-water mark of the science of book-making.'* — Sat. Seo. 

" A Cvdopfiedia of la«7 . . . . most ably executed, learned, accurate, clear, 
concise ; but perhaps its chief merit is that it im|)reRse4 on us what the practising 
English lawyer is too apt to forget -that English law really is a body of prin- 
ciples." — T»« British Review, 

** The Series has been maintained at a high lerd of excellence."— T%« Times. 

Dale and Lehmann's Digest of Cases, Overruled, Not Followed. 
Disapproved, Approved, Distinguished, Commented on and 
specially considered in the English Courts. By Chas. Wx. 
HiTOAuv Daus, and Rudolf Chaicbebs Lehxaitn, assisted by Chas. 
H. L. Kbish, and Hebbbbt H. Child, Esqrs., Bairistera-at-Law. 
Boyal 8yo. 18S7. (Published at 21. lOs.) Seduced to net, 26«. 

*4i* AU standard Law JTorks are hept in Stoch, in law calf and other bindings. 
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DJQ ESTS— continued. 

Marsden.— Vide " Shipping." 

Mews' Digest of Cases relating to Criminal Law down to the 
end of 1 897.— By John Mews, Esq., Barrister-at-La-w. Kojal 
8vo. 1898. 25*. 

HEWS' DIGEST OF EITailSH CASE LAW.— Containing the Iteported 
Decisions of the Superior Courts, and a Selection from those of the 
Irish Courts, to the end of 1897. Under the general Editorship of 
John Mews, assisted by W. F. Babbt, E. E. H. Bibch, A. H. 

BiTTLESTON, B. A. COHEN, W. I. CoOK, E. W. HaNSELL, J. S. 

Hkndebson, a. Lawbengb, J. M. Lbly, K. C. Mmjeenzib, 
E. Manson, R. Gr. Mabsden, H. J. Newbolt, a. E. Bandall, 
J. Ritchie, J. Smith, J. F. WAiiEY, T. H. Walzee, and W. A. Q-. 
Woods, Esqrs., Barristers-at-Law. In 16 vols. Royal 8yo. £20 

{Bound in half calf ^ giU top, £Z net extra,) 

" A vast undertaking. . . . We have tested several parts of the work, "with the 
result of confirming our impression as to the accuracy of a work which is indis- 
pensable to lawyers.** — Tke Times, 

%* Lists of Cases followed, overruled, questioned, &c., have been 
omitted from this DxaEST, but the Publishers have in preparation a New 
Edition of Dale and Lehmann's " Overeuled Cases " brought down 
to the end of 1899, by W. A. G. Woods and J. Ritchib, Esqrs., 
Barristers-at-Law. 

The Annual Digest for 1898 and 1899. By John Mbwb, Esq., 
Barrister-at-Law. Royal 8yo. 1899—1900. each 16$, 

" The practice of the law without Mbwb* Annual would be almost an impos- 
sibility." — Law Times, 

%* This Digest is also issued quarterly, each part being oumulative. 
Price to Subscribers, for the four parts payable in advance, net 17«. 

Law Journal Quinc^uennial Digest, 1890-95.— An Analytical 
Digest of Cases Published in the Law Journal Reports, and the Law 
Reports, from Michaelmas Sittings, 1890, to Trinity Sittings, 1896. 
By Geobgb a. Stbbeten, Esq., I^rrister-at-Law. 1896. 1/. 10«. 

** Eztxemely well done, with abundance of headings and cross references . . . 
could not be done better,** — Law Times, 

Talbot and Fort's Index of Cases Judicially noticed (1^65 — 
1890) ; being a List of all Cases cited in Judgments reported from 
ifiiichaelmas Term, 1866 to the end of 1890, with the places where 
they are so cited. — By G-eoboe John Talbot and Httqh Fobt, Esqrs., 
Barristers-at-Law. Royal 8yo. 1891. 25«. 

« This is an invaluable tool for the worker among cases.*' — Solicitor^ Journal, 

DISCOVERY.— SIchel and Chance's Discovery.— The Law relating 
to Interrogatories, Production, Lispection of Documents, and Dis- 
covery, as well in the Superior as in the Inferior Courts, together with 
an Appendix of the Acts, Forms and Orders. By Wai/teb S. Sighel. 
andWiLLiA]cCHAN0B,Esqrs.,Barristers-at-Law.D6my8yo. 1883. 12«. 

DISTRESS. — Oldham and Foster on the Law of Distress. — ^A 
Treatise on the Law of Distress, with an Appendix of Forms, Table 
of Statutes, &o. Second Edition. By Abthub Oij>ham and A. La 
TbobbFosteb, Esqrs., Barristers-at-Law. Demy8Y0. 1889. 18«. 

DISTRICT COUNCILS.— Chambers' Digest of the Law relating 
to District Councils, so far as regards the Constitution, Powers 
and Duties of such Councils (including Municipal Corporations) in 
the matter of Public Health and Local Gk>yemment. Ninth Edition. 
— By GBOBaa F. Chambebs, Esq., Baxrister-at-Law. Boyal 8yo. 
1895. lOs, 

*^* AU standard Law Worsts are kept in Stocky in law calf and other Undingt, 
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DIVORCE.— Browne and Powles' Law and Practice in Divorce 
and Matrimonial Causes. Sixth Edition, ByL.D.PomJ»,E8q., 
Barrifiter-at-Law. Demy 8vo. 1897. 26«. 

"The praoUtioner'B standard work on divoroe practioe.**— Iwsw Qtuir, Rev. 

. Kelly's French Law.— Ftefo "Marriage." 

DOGS.- Lupton'8 Law relating to Dogs.— By Fbedrbigk Lxtftov, 
Solicitor. IloyaH2mo. 1888. 6*. 

DOMESDAY BOOK AND BEYOND.— Three Essays in the Early 
History of England. By Firofessor M^itland. 1897. 8yo. 15«. 

EASEMENTS.— Campbell's RullngCases. Vol. X.-Fufo" Digests." 

Qoddard's Treatise on the Law of Easements.- Bt John Lbt- 

BOUSN GoDDABD, Esq., Bamster-at-Law. Fifth Edition. Demy 

8vo. 1896. 1^. 5«. 

** Has taken its place as a standard treatise by yirtue of that best eyidenoe 
of merit, the favour of those for whom it was written."— J^. of British Architects, 

"Nowhere has the subject been treated so ezhanstiyel7, and, we may add, 
■0 sdentificaUy, as by Mr. Goddaid. We recommend it to the most careful study 
of the law student, as well as to the library of the practitioner."— Iwsw Titites. 

Innes' Digest of the Law of Easements. Sixth Edition. By 

L. C. Innbs, lately one of the Judges of Her Majesty's High Court 

of Judicature, Madras. Royal 12mo. 1900. Is. 6d, 

« Cionstructed with considerable care and pains."— Xow Journal, 

"We have only the pleasing duty remaining of recommending the book to those 
in search of a concise treatise on the law of Easements."— i^ato Notes, 

ECCLESIASTICAL LAW.— Phillimore's Ecclesiastical Law of the 
Church of England. By the late Sir Bobebt Fhillikobb, Bart., 
D.C.L. Second Edition, by his son Sir Wamjeb G-bobob Fbank 
Philliuobe, Bart., D.C.L., assisted by 0. E. Jsmhbtt, B.C.L., 
LL.M., Barrister-at-Law. 2 vols. Boyal 8yo. 1895. 3/. 3«. 

" The famous treatise of Sir Bobert Phillimore will continue to hold a foremost 
place in our legal literature." — Lavf THmes. 

" The task of re-editing Phillimore's ' Eodesiastical Law ' was not an easy one. 
Sir Walter Phillimore has executed it with brilliant success. He has brought to 
ihe work all his father's subdued enthusiasm for the Church, he has omitted 
nothing that lent value to the original treatise, he has expunged from it what 
could be spared, and has added to it everything that the ecclesiastical lawyer 
can possibly need to know." — Law Journal, 

Whitehead's Church Law. — ^Being a Concise Dictionary of Statutes, 

Canons, Begulations, and Decided Gases afPecting the Clergy and 

Laity. Second Edition. By Bbnjamin Whttehbad, Esq., Barrister- 

at-Law. Demy 8vo. 1899. lOs. 6d, 

" A perfect mine of learning on aU topics ecclesiastical." — Daily Telegraph. 

«This book stands for the moment at the head of the many works on 
Ecclesiastical Law." — TA* Record. 

** Mr. Whitehead has amassed a great deal of information which it would be 
very difficult to find in any other book, and he has presented it in ^dear and 
coacise form. It is a book which will be useful to lawyers and laymen." — Law 
Times. 

ELECTIONS.— Day's Election Cases in 1892 and 1893.— Being a 
Collection of the Points of Law and Practice, together with Exports 
of the Judgments. By S. H. Day, Esq., Barri^r-at-Law, Editor 
of '* Bogers on Elections.'' Eoyal 12mo. 1894. Is, 6d, 

Hedderwick's Parliamentary Election Manual i A Practical 
Handbook on the Law and Conduct of Parliamentary Elections 
in Great Britain and Ireland, designed for the Instruction and 
Guidance of Candidates, Agents, Canvassers, Volunteer Assistants, 
&c. By T. C. H. Hbddbbwiok, Esq., Barrister-at-Law. Demy 
12mo. 1892. Is. 6d. 

*' Clear and well arranged.*'— ikno Quarterly Rwiew, 
V* AU standard Law Works are kept in Stocky in law ealf and other bindings. 
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ELECT\OtiS—eontinued. 
Rogers' Law and Practice of Elections. — 

Vol. I. ItBOiSTBA.Tioir, indadinff' the Fraotioe in Begistration 
Appeals; Parliamentary, Municip^, and Local Government; with 
Apjpendices of Statutes, Orders in Council, and Forms. Sixteenth 
Edition. By Maubiob Powbll, Esq., Barrister-at-Law. Royal 
12mo. 1897. Ills. 

** The practitioner will find within these ooyera everything which he can be 
expected to know, well arranged and carefully stated.'* — Law Times, 

Vol. II. PARTiTATHTgNTABY ELECTIONS AND Pbtfeions ; with Appen- 
dices of statutes, Rules and Forms. Seventeenth Edition. By 
S. H. Day, Esq., Barrister-at-Law. Royal 12mo. 1895. IL Is. 

"The leading book on the difficult subjects of elections and election peti- 
tions."— I^io Times. 

'** A yery satisfactory treatise on election ]AW,**-~8oUeUors^ Journal, 

Vol. III. Municipal and otheb Elbctions and Petitions, with 
Appendices of Statutes, Rules, and Forms. Seventeenth Edit. By 
Samxtbl H. Day, Esq., Barrister-at-Law. Royal 12mo. 1894. II, U, 

This Volume treats of ^leetions to Municipal Couneils {meluding the 
aty of London)^ County Councils, FaHsh Cotmeils, Mural and Urban 
District Councils, Boards of Guardians {within and without London), 
Metropolitan Vestries, School Boards, 

EMPLOYERS' LIABILITY.— Mozley-Stark.— r»rf« ** Arbitration." 
Robinson's Employers' Liability under the Workmen's Com- 
pensation Act, 1897, and the Employers' Liability Act, 1880; 
with the Rules under the Workmen's Compensation Act, 1 897, 
By. AsTHim Robinson, Esq., Barrister-at-Law Second Edition. 
Including Precedents of Schemes of Compensation under the Work- 
men's Compensation Act, 1897, certified by the Registrar of Friendly 
Societies. By the Author and J. D. Stuart Sue, Esq., Barrister- 
at-Law, Assistant Registrar of Friendly Societies. Royal 12mo. 
1898. 7*. ed. 

"This book commences with a short but clear summary of the law of 
employers* liability, in which the changes made by the new Act axe pranted 
out." — Law Journal. 

ENGLISH LAW.— Pollock and Maitland's History of English Law 
before the time of Edward I. — By Sir Fbedebice Pollock, Bart., 
and Fbbd. W. Maitland, Esq., Barristers-at-Law. Second Edition. 
2 vols. roy. 8vo. 1898. 40«. 

EQUITY, a«^ Tufo CHANCERY. 

Mews' Digest. — Vide "Digests,*' p. 11. 

Seton's Forms of Judgments and Orders in the High Court of 
Justice and in the Court of Appeal, having especifld reference to 
the Chancery Division, with Practical Notes. Fiith. Edition. By 
Cecil C. M. Dale, Esq., Barrister-at-Law, and W. Clowes, Esq., 
a Registrar of the Supreme Court. In 3 vols. Royal 8vo. 1891-3. 6/. 
! "A monument of learned and laborious accuracy." — Law Quarterly Seview, 

Smith's Manual of Equity Jurisprudence. — A Manual of Equity 
Jurisprudence for Practitioners and Students, founded on the Worlds 
of Story and other writers, comprising the Fundamental Principles 
and the points of Equily usually occurring in General Practice. 
By JosL^ W. Smith, Q.C. Fifteenth Edition. By Sydney E. 
Williams, Esq., Barrister-at-Law. 12mo. 1900. 12«. 6d, 

" We can safely recommend * Smith's Equity * in its new clothes to the atten- 
tion of students reading for their Examinations."— Zrato Notesy April, 1900. 

*' Smith's Manuals of Common Law and Equity must be resorted to as the 
open sesames to the learning requisite in the Final Examination of the Incor- 
porated Law Society.'*— JfVom Dr. Roi.lit's Lecture, 

Smith's Practical Exposition of the Principles of Equity, illus- 
trated by the Leading Decisions thereon. For the use of Students 
and Practitioners. Second Edition. By H. Abthub Smith, M.A., 
LL.B., Esq., Barrister-at-Law. Demy 8yo. 1888. 21s, 

%* All standard Latv Works are kept in Stock, in hw calf and other bindings^ 
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EQU\TY— continued. 

Williams' Outlines of Equity. — A Concise View of the Principles of 
Modem Equity. By Sydney E, Williams, Esq., Barrister-at-Law. 
Author of " The Law relating to Legal Bepresentatiyes," &c. 
Boyal 12mo. 1900. 5«. 

ESTOPPEL— Everest and Strode's Law of Estoppel. By Lahoelot 
Fdeldino Etebbst, and Edxund Stbodb, Esqrs., ^arristers-at-Law. 
Demy 8yo. 1884. 18«. 

EVIDENOE.— Oampbell's Ruling Cases. YohXL.^Vide '< Digests." 

Wills' Theory and Practice of the Law of Evidence. — By 
Wu. Wills, Esq., Bamstei'-at-Law. Demy 8yo. 1894. IO9. 6d. 

"It contains a lai^ amount of valuable infonnation, yery tersely and 
aoourately conveyed."— iaw THmea. 

"We consider that Mr. Wills hai given tiie profession a useful book on a 
difficult subject." — Law Notes, 

EVIDENCE ON COMMISSION.— Hume-Williams and Macklin's 
Taking of Evidence on Commission : including therein Special 
Examinations, Letters of Kequest, Mandamus and Examinations 
before an Examiner of the Court. By W. E. Hxthb- Williams and 
A. BoMBB Maoelin, Barristers-at-Law. Demy 8vo. 189d. 12«. 6d, 

EXAMINATION GUIDES.— Bar Examination Guide. By H. D. 
WooDOOCK, and B. C. Maxwbll, Esqrs., Barristers-at-Law. 

Vols. L to V. (1895-1899). JSachy net 7». 6rf. 

Bar Examination Guide — Lecture Supplement, 1896. Net 28. 

Sh6arwood's Guide for Candidates for the Professions of 
Barrister and Solicitor.— Second Edition. By Josbph A. Shbab- 
WOOD, Esq.,- Barrister-at-Law. Demy 8vo. 1887. 6«. 

Uttley's How to Become a Solicitor; or, Hints for Articled 
Clerks. — By T. F. Uttlby, Solicitor. Boyal 12mo. 1894. 5*. 

EXECUTIONS. — Edwards' Law of Execution upon Judgments 
and Orders of the Chancery and Queen's Bench Divisions. 
By C. J. Edwabds, Esq., Barrister-at-Law. Demy 8vo. 1888. 16*. 

EXECUTORS. — Macaskie's Treatise on the Law of Executors 
and Administrators. By S. C. Macaseib, Esq., Barrister-at-Law. 
8yo. 1881. lOs, 6d. 

Williams' Law of Executors and Administrators. — Ninth Edition. 
By the Hon. Sir Boland Vavohait Williaus, a Justice of the High 
Court. 2 vols. Boy. 8vo. 1893. 3/. 16*. 

"We can conscientiously say that the present edition "will not only sustain, 
but enhance the high reputation which the book has always enjoyed. The want 
of a new edition has been distinctly felt for some time, and in this work, and in 
this work only, will the practitioner now find the entire law relating to executors 
and administrators treated in an exhaustive and authoritative fashion, and 
liioroughly brought down to the present date."— 2^w Journal, 

Williams' Law relating to Legal Representatives. — Beal and 
Personal. By Sydney E. Williams, Esq., Author of **Law and 
Practice relating to Petitions,"- &c. Demy 8vo. 1899. Clothe 10«. 

" We can commend to both branches of the profession, and more especially 
to solicitors.'' — IJaw Times. 

" An excellent law book, excellently got up, and though it deals with a subject 
on which there is an ample literature, its existence is justified by its aim at being 
* in as short a form as possible, a summary of the law of legal representatives as 
modified by the Land Transfer Act, 1897.' "—PaU Mall Gazette. 

FARM, LAW OF. — Dixon's Law of the Farm: including the Cases 

and Statutes relating to the subject ; and the Agricultural Customs 

of England and Wales. Fifth Edition. By Aubbsy J. Spbnoeb, Esq., 

Barrister-at-Law. Demy 8vo. 1892. 26«. 

" A complete modem compendium on agricultural matters."— Xato Times. 

FINANCE ACT.^Vide "Death Duties." 

\* All standard Law Works are kept in Stocky in law calf and other bindings. 
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FIXTURES. — Amos and Ferard on the Law of Fixtures and other 
Property partakmg both of a Real and Personal Nature. Third 
Edition. By 0. A. Fsbasd and W. Howlabd Bobertb, Esqrs., Bar- 
risters-at-Law. Demy 8yo. 1883. 18«. 

FORMS. — Chitty's Forms of Practical Proceedings In the Queen's 
Bench Division.— Thirteenth Edition. By T. W. Chtptt and 
Hebbebt Ohitty, Esqrs., Barristers-at-Law. (In preparation.) 

Daniell's Forms and Precedents of Proceedings in the Chan- 
cery Division of the High Court of Justice and on Appeal 
therefrom. — ^Fourth Edition. By Chablbs Bubnst, B.A., a Chief 
Clerk of the Hon. Mr. Justice Chitty. Royal 8yo, 1886. 21, Ida, 
** The standard work on Ghanoery Ttooedxae."—Law Quarterly Rwiew, 

Seton.— r«fo " Equity." 

FRAUD AND MISREPRESENTATION.— MoncreifPs Treatise 
on the Law relating to Fraud and Misrepresentation.— By 
the Hon. F. Monobeeff, Barrister-at-Law. 8vo. 1891. 21«. 

FRENCH LAW. — Cachard's French Civil Code. — By HEimy 
Caohabd, B.A.y and Counsellor-at-Law of the New York Bar, 
Licencie en Droit de la Faoult6 de Paris. Demy 8yo. 1895. 20«. 

Qoirand's Treatise upon French Commercial Law and the 
Practice of all the Courts. — With a Theoretical and Practical 
Commentary. The text of the laws relating thefeto, indudiDg the 
entire Code of Commerce, with a Dictionary of French Judicial 
Terms. Second Edition. By Leopold GtOiband, Licencie en droit. 
Demy 8vo. 1898. 1/. 

Sewell's Outline of French Law as affecting British Subjects. — 
By J. T. B. Sbwbll, M.A., LL.D., Solicitor. Demy 8vo. 1897. 

10«. Qd, 

GAME LAWS.— Warry's Game Laws of England. With an 

Appendix of the Statutes relating to Game. By u. Tatlob Wabby, 

Esq., Barrister-at-Law. Royal 12mo. 1896. 10«. 6^. 

** The author has treated the subject in a dear and ludd style.'*— i^aur Tinua. 

GOLD COAST ORDINANCES.— Griffith's Ordinances of the 
Gold Coast Colony. — By Sir William Bbandfobd GlBiFFiTHy 
Chief Justice of the Gold Coast Colony. 2 vols. Roy. 8vo. 1898. 3/. 

GOODWILL.— Allan's Law relating to Goodwill.— By Chablbs E. 
ALLAN,M.A.,LL.B.,Esq.,Ba™^iter-at-Law. Demy8Y0. 1889. 1s,&d, 
Sebastian.- Fi^ ** Trade Marks." 

HACKNEY CARRIAGES.— rwfo "Motor Cars." 

HIGHWAYS.— Chambers' Law relating to Highways and Bridges. 
By Gbobob F. Ceambbbs, Esq., Barrister-at-Law. 1878. 7«. M, 

HOUSE TAX.— Ellis' Guide to the House Tax Acts, for the use of 
the Payer of Inhabited House Duty in Ene^land. — ByABTHiTB 
M. Etj.th, LL.B. (Lond.), Solicitor, Author of '*A Guide to the 
Income Tax Acts." Royal 12mo. 1885. 6«. 

•< We have found the infonnation accurate, complete and yery clearly vl" 
yieBae6.."—8olieUort^ JowmaX, 

HUSBAND AND WIFE.— Lush's Law of Husband and Wife, 
within the jurisdiction of the Queen's Bench and Chancery 
Divisrons. By C. Montaqub LxrsH, Esq., Barrister-at-Law. Second 
Edition. By the Author and W. H. Gbiffith, Esq., Barrister-at- 
Law. Demy8vo. 1896. \l. ds. 
"To the practising lawyer the work will be of the utmost importance."— T^aw Timtts, 
** This book will certainly be consulted when difficulties arise relative to the position 
of married women."— £ato JouttuU, 

%• All standard Law Works are kept in Stock, in law calf and other bindings. 
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INCOME TAX.— Ellis' Quide to the Income Tax Acts.— For ihenM 

of the Enffliflh Income Tax Payer. Third Edition. By Abxhub 

M. Elub, LL.B. (Lond.), Solicitor. Royal 12mo. 1893. 7«. M. 

** Contains in a oonTenientform the law bearing upon the Lieome Tax..**— Law 

Times, 

Robinson's Law relating to Income Tax; with the Statutes, 

Forms, and Decided Cases in the Courts of England, Scotland, and 

Ireland. — By Abihub Kobinson, Esq., Barrister-at-Law. Boyal 

8yo. 1896. 21«. 

'' The standard work on a complicated and difficolt sabject.*'— Law Journal. 

INLAND REVENUE. — Highmore's Summary Proceedings 
in Inland Revenue Cases in England and Wales. — Second 
Edition. By N. J. HiomcoBB, Esq., BarristOT-at-Law, and of the 
Solicitors' Department, Inland Revenue. Boy. 12mo. 1887. 7«. 6d, 
Highmore's Inland Revenue Regulation Act, 1 890, as amended 
by the Public Accounts and Charges Act, 1891, and the Finance 
Act, 1896, with other Acts ; with N'otes, "J^ble of Cases, &c. By 
Nathaniel J. Hiohxobb, Esq., Barrister-atTLaw, Assistant Solicitor 
of Inland Bevenue. Demy 8yo. 1896. 78. 6d. 

INSURANCE. — ArnouldontheLawof Marine Insurance.— Seventh 
Edition. By Edwabd Lottis db Habt and Ralph Itttf Shcet, 
Esqrs., Barristers-at-Law. 2 toIs. Royal 8yo. {In preparation.) 

Campbell's Ruling Cases. Vols. XIII. andXIV.— K«fo **Dige8ts." 

McArthur on the Contract of Marine Insurance. — Third Edit. By 
Chablbs MoAbthub, Average Adjuster. {In preparcUion.) 

M arsd en. — Vide * * Shipping. ' * 

Tyser's Law relating to Losses under a Policy of Marine insur- 
ance. — By Chablbs Robbbt Tybbb, Esq., Barrister-at-Law. Demy 
8vo. 1894. 10«. 6df. 

" A dear, ooirect, full, and yet oondse statement of the law."— Laio Times. 

INTERNATIONAL LAW.— Baker's First Steps in International 
Law. Prepared for the Use of Students. By Sir Shebston Baxbb, 
Bart., Barrister-at-Law. Demy 8yo. 1899. 12«. 

Dicey. — Vide " Conflict of Laws." 

Hall's International Law.— Fourth Edit. Demy8vo. 1895. ll.ls.M. 

Hall's Treatise on the Foreign Powers and Jurisdiction of the 
British Crown. By W. E. Hall, Esq., Barrister-at-Law. Demy 
8vo. 1894. 10«. 6rf. 

Holland's Studies in International Law. — By Thomas Ebseine 
HoLLAin), D.C.L., Barrister-at-Law. Demy 8vo. 1898. 10». 6rf. 

Kent's Commentary on International Law. — Edited by J. T. Abdt, 
LL.D. Second Edition. Crown 8yo. 1878. 10«. 6df. 

Nelson's Private International Law. — By Hobacb Nbuson, Esq., 
Barrister-at-Law. Roy. 8vo. 1889. 21». 

** The notes are full of matter, and avoid the vice of dLsonrBiTeneaB, cases being 
cited for practically every proiXMition." — Late Times. 

Rattigan's Private International Law. — By Sir Williah HsimT 
BATnoAN, LL.D., Barrister-at-Law, Vice-chancellor of the Uni- 
versity of the Punjab. Demy 8vo. 1895. 10«. &d. 
" written with admirable deamefls."— Xaw Journal. 

Walker's Manual of Public International Law.— ByT. A. Walkbb, 
M.A., LL.D., Esq., Barrister-at-Law. Demy 8to. 1895. 9«. 

Walker's History of the Law of Nations. — ^Vol. I., from the Earliest 
Times to the Peace of Westphalia, 1648. By T. A. Walksb, M.A., 
LL.D., Esq., Barrister-at-Law. Demy 8yo. 1899. Net 10». 

Westlake's International Law. — Chapters on the Principles of Inter- 
national Law. ByJ.WESTLABB, Q.C., LL.D. Demy8vo. 1894. 10«. 

Wheaton's Elements of International Law; Third English Edition. 

Edited with Notes and Appendix of Statutes and Treaties. By 

A. C. BoTD, Esq., Barrister-at-Law. Royal 8vo. 1889. 1/. 10*. 

" Wheaton stands too higrb for criticism, whilst Mr. Boyd's merits as an editor 

are almost as well established."— Ziato Times. 

*«* All itand^rd f.aw W(irh» o^re kept in Stock, in law calf and other bindings. 
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INVESTIGATION OF TITLE.— Jackson and Gosset's Investiga- 
tion of Title. — Being a FractLcal Treatise and Alphabetical Digest 
of the Law connected with the Title to Land, with Precedents of 
Kequisitions. Second Edition. By W. Howland Jackson and 
Thobold Gosset, Barristers- at-Law. Demy Svo. 1899. 12«. 6d, 
'* The new edition contains the following additional subjects— namely, bonn- 
daries, compromise, corporations, glebe lands, parcels, quit-rents and recitals ; 
and the changes effected by the statute law of 1899 are noticed in their proper 
places. . . . Messrs. Jackson and Gtosset's book is well worth having."— Xaw 
Timea. 

" Will be of real help to the busy conveyancer." — Law Notes. 
%* See "Conveyancing,** p. 6, for companion volume, "Precedents 
of Purchase and Mortgage Deeds,*' by the same Authors. 

JOINT STOCKS.— Palmer.— Fikfo "Company Law," "Conveyanc- 
ing," and "Winding-up." 

JUDGMENTS AND ORDERS.— Seton.—Firfd "Equity." 

JURISPRUDENCE.— Holland's Elements of Jurisprudence.— 

Eighth Edition. ByT. E. Holi.and, D.C.L. Svo. 1896. 10».6rf. 

Markby's Elements of Law, By Sir Williaic Mabiebt, D.C.L. 

Demy Svo. 1896. 12«. 6rf. 

JURY LAWS. — Huband's Practical Treatise on the Law relating 
to the Grand Jury in Criminal Cases, the Coroner's Jury, 
and the Petty Jury in Ireland. — By Wm. G. Hubaih), Esq., 
Barrister-at-Law. iftoyal Svo. 1896. ifet 25s. 

JUSTICE OF THE PEACE.— Magistrates Annual Practice for 
1 900. — Being a Compendium of the Law and Practice relating to 
matters occupying the attention of Courts of Summary Jurisdiction, 
with an Appendix of Statutes and Rules, List of Punishments, 
Calendar for Magistrates, &c. By Chables Milnbb Atkinson, Esq., 
Stipendiary Magistrate for Leeds. Demy Svo. 1900. 20«. 

'* An excellent mag^terial guide.** — Law JounuU. 

" Cannot fail to be of great service in any court of summary jurisdiction."— 
Solicitors' Journal. 

" We can commend the use of the volume to all magisterial benches.*' — The 
FiM. 

Magistrates' Cases,1 893,1 894,1 895,1 896,1 897,1 898 &1 899.— 
Cases relating to the Poor Law, the Criminal Law, Licensing, and other 
subjects chiefly connected with the duties and office of Magistrates, 
decided in the House of Lords, the Court of Appeal, the Queen's 
Bench Division, and in the Court for Crown Cases Reserved, from 
Michmas., 1S92, to Michmas., 1S99. 1S94-99. :Each Year, net \h 

%* These Reports, published as part of the Law Journal Reports, 
are also issued Quarterly. Bach JPart, net 6$. 

Anniml Subscription, payable in advance, 15«. post free, 

Shirley's Magisterial Law. — An Elementary Treatise on Magisterial 
Law, and on the Practice of Magistrates' Courts. Second Edition. 
By Leonabd H. West, LL.D., Solicitor. Demy Svo. 1896. 7«. 6d. 

Wigram's Justice's Note- Book. — Containing a short account of the 
ffurisdiction and Duties of Justices, and an Epitome of Criminal Law. 
Seventh Edition . By Henby Waebubton and Leonasd W. Kebshaw, 
Esqrs., Barristers-at-Law. Royal r2mo. 1900. 10s. 6d. 

''The information given is complete and accurate." — Law Journal, February 
10, 19«)0. 

" Contains a great deal of valuable information in a small compass, which has 
been brought well up to date." — Law Times, March 3, 1900. 

LAGOS.— Ordinances, and Orders and Rulesthereunder, in Force 
in the Colony of Lagos on December 31st, 1893.— By Geoboh 
Stallabd, Queen's Advocate, and E. H. Riohabds, District Com- 
missioner of Lagt)s. Royal Svo. 1894. Half-calf, 42«. 

LAND LAW.— Jenks' Modern Land Law. ByEnwABD Jenks, Esq., 
Barrister-at-Law. Demy Svo. 1899. \5s. 

*»* All standard Law Works are kept in Stock, in law calf and other bindings. 
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LAN D TAX.~ Bourdin's Land Tax. — ^An Ezpositioii of the Land Tax. 
Inoluding the Latest Judicial DeciBions, and the Changes in the Law 
effected by the Taxes Management Act, &o. . Fourth Edition. By 
the late FW>]aiiGK Hxtkphbktb, Deputy Registrar of Land Tax ; and 
Digests of Cases decided in the Courts by Gbaxlsbb C. Atohzbok, 
Deputy Registrar of Land Tax. Royal 12mo. 1894. 7«. 6d. 

Atchison's Land Tax.— Changes EfPected in the Processes of Assess- 
ment and Redemption by Part VI. of the Finance Act, 1896 (59 & 60 
Vict. c. 28). By Chables C. Atchison, Deputy Registrar of Land 
Tax. Royal 12mo. 1897. {A Supplement to above,) Nety 2<. 6^. 

LAND TRANSFER.— Brickdale and Sheldon's Land Transfer 
Acts, 1875 and 1897. — With a Commentary on the Acts, and 
Introductory Chapters explanatory of the Acts, and the ConTcyancing 
Practice thereunder ; also the Land Registry Rules, Forms, and Fee 
Order, Orders in Council for Compulsory Registration, &c., with 
Forms of Precedents and Model Registers, &c. By C. Fobtescub 
Bbickdalb, Chief Assistant Hegfistrar at the Land Reg^istry, and 
W. R. Sheldon, £8qrs.,Barristers-at-Law. Royal 8yo. 1899. 20«. 
'* Not often is a statute so carefully edited." — ^The Timea. 
** (yontains not only len^r^^y and valuable notes and annotations on the Land 
Transfer Acts and Rules, but also full and separate dissertations on the law, 
procedure, and practice thereunder." — Law Times, 
Webster. — Vide ** Vendor and Purchaser." 

LANDLORD and TENANT.— Campbell's Ruling Cases. V0I.XV. 
— r«<fo" Digests." 
Redman and Lyon's Law of Landlord and Tenant.— Including 
the Practice of Ejectment, with an Appendix containing the Agri- 
cultural Holdings Act, 1883. Annotated. Fifth Edition. By 
Joseph H. Redman, Esq., Barrister-at-Law. Demy 8yo. 

{In preparation.) 
Woodfall's Law of Landlord and Tenant— With a full Collection 
of Precedents and Forms of Procedure ; containing also a collection of 
Leading Propositions. Sixteenth Edition, containing the Statutes 
abd Cases down to Lady Day, 1898. By J. H. Lblt, Esq., Barrister- 
at-Law. Roy. 8yo. 1898. 1/. 18«. 
" It stands pre-«minent as the chief authoxity amongst law books on the 
subject of landlord and tenant.**— Irfito Journal. 

" Nothing that we can say will add to the high reputation of * WoodfalL* " — 
Law Notes, 

LANDS CLAUSES ACTS.— Jepson's Lands Clauses Consolida- 
tion Acts; with Decisions, Forms, and Table of Costs. Second 
Edition. By J. M. Liohtwood, Esq., Barrister-at-Law. Demy 8yo. 
1900. {In the prees.) 

LAW JOURNAL REPORTS.— Edited by John Mews, Esq., Barrister- 
at-Law. Published monthly. Annual Subscription : — 
Reports and Public General Statutes Net, 3Z. 4s. 

Reps. Stats. & Mews* Annual Digest {Issued Quarterly) Net, 3/. 10«. 
Or, with the Law Journal weeUy, 1^. extra. 

LAW LIST.— Law List (The). — Comprising the Judges and Officers 
of the Courts of Justice, Counsel, Special Pleaders, Conveyancers, 
Solicitors, Proctors, Notaries, &c., in England and Wales; the 
Circuits, Judges, Treasurers, Registrars, and High Bailiffs of 
the County Courts ; Metropolitan and Stipendiary Magistrates, 
Official Receivers under the Bankruptcy Act, Law and Public 
Officers in England and the Colonies, f'oreigpn Lawyers with their 
English Agents, Clerks of the Peace, Town Clerks, Coroners, &c., &c., 
and Commissioners for taking Oaths, Conveyancers Practising in 
England under Certificates obtained in Scotland. Compiled, so far 
as relates to Special Pleaders, Conveyancers, Solicitors, Proctors and 
Notaries, by Ebnest Cleave, Controller of Stamps, and Registrar of 
Joint Stock Companies, and Published by the Authority of the 
Commissioners of Inland Revenue and of the Licorporated Law 
Society. 1900. (Postage 6d. extra.) Net, lOs, 6d, 
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LAW QUARTERLY REVIEW— Edited by Sir Fbedbbigk Pollook, 

Bart., M.A., LL.D. Vols. I. — XV. (with General Indioes to Vols, I. 

to XV.) Royal Svo. 1885-99. £aeh, 12«« 

O* Annual Subscription post free 12«. Qd., net. Single numherSy each be, 

<* A little criticism, a few quotations, and a batch of anecdotes, 
afford a sauce that makes even a quarter's law reporting amusing 
reading. '* — Law Journal. 

** The greatest of legal quarterly reviews . • . the series of 
* ITotes ' always so entertaining and illustrative, not merely of the 
learning of the accomplished jurist (the Editor) but of the grace 
of language with which such learning can be unfolded." — Law Jowr, 

LAWYER'S ANNUAL LIBRARY— 

{\) The Annual Practice.— Snow, Bxtbnet, and Stungbb. 
[2) The Annual Digest. — ^Mews. {Issued Quarterli/.) 

The Annual Statutes. — Tikt.y. 

The Annual County Court Practice. — Sicylt. 

Annual Subscriptions. For Complete Series, as above, delivered on 
the day of publication, net^ 21. 5s. Nos. 1, 2, and 3 only, net, II. 15«. 
Nos. 2, 3, and 4 only, net, II. I5s. {Carriage extra, 2s.) 
Full prospectus forwarded on application. 

LAWYER'S COMPANION.— rwfo "Diary." 

LEAD! NG CASES.— Ball's Leading Cases. r%de " Torts." 

Shirley'^ Selection of Leading Cases in the Common Law. With 
Notes. By W. S. SmsLBT, Esq., Barrister-at-Law. Sixth Edition. 
By RiOHABD Watson, Esq., Barrister-at-Law. Demy Svo. 1900. 16<. 

'* A soimd knowledge of common law can be gleaned from Shirley.'*— Zat& Notes, 

<* The selection is very large, though all are distinctly * Leading Cases,' and 
the notes are by no means the least meritorious part of Ihe work."— Zato Journal, 

'* Calculated to be of great service to students." — Law Students* Journal^ M^y, 
1900. 

" Will so long as Mr. Watson remains the Editor retain its hold on the 
student world." — Law Notts. 

Warburton's Selection of Leading Cases in the Criminal Law. 
With Notes. By Henby Wabbubton, Esq., Barrister-at-Law. 
[Founded on '* Shirley's Leading Cases."] Second Edition. Demy 
Svo. 1897. 10». 6rf. 

" The cases have been well selected, and arranged, . . . We oonaider that 
it will amply repay the student or the praotitioDer to read both the cases and the 
notes."— JuAttctf of the Peace. 

LEGAL INTERPRETATION.— Beal's Cardinal Rules of Legal 

Interpretation. — Collected and Arranged by Edwasd Bbal, Esq., 

Barrister-at-Law. Boyal 8yo. 1896. 12«. 6^. 

*' Invaluable to the student. To those with a limited library, or a busy 

practioe, it will be indispensable."'<7'iMttcd of Peace. 

LEXICON.— rw<J "Dictionary." 

LIBEL AND SLANDER.— Odgers on Libel and Slander.— A 
Digest of the Law of Libel and Slander : with the Evidence, Pro- 
cedure, Practice, and Precedents of Pleadings, both in Civil and 
Criminal Cases. Third Edition. By W. Blakb OnaBBS, LL.D., one 
of Her Majesty's Counsel. Boyal 8vo. 1896. 32». 

** The best modem book on the law of libel." — DaUy News. 

** The most scientific of all our law books In its new dress this volume 

is secure of an appreciative professional welcome." — Law Times. 

" The general opinion of the profession has always accorded a high place to 
Mr. Blake Odgers' learned work, and the new edition cannot but enhance that 
opinion*" — Law Journal. 

LICENSING. — Lathom's Handy Guide to the Licensing Acts. 
By H. W. Lathom, Solicitor. Royal 12mo. 1894. 5«. 

" This book is arranged in dictionary form, with especial regard to ease of 
reference, and i&hould prove an immense saving of time and labour to the large 
class to whom it is addressed. The mass of confusing statute and case law on 
this wide subject has been most ably codified." — Law Times, 

*^* All standard Law Works are kept in Stock, in law calf and other bindings. 
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LI C E N S I N G—eontinued. 

Talbot's Law and Practice of Licensing. — Being a Digest of the 
Law regulating the Sale hy Betail of Intoxicating Liquor. With 
a full Appendix of Statutes and Forms. By Geobqb John Talbot, 
Esq . , Barrister- at-Law. With Addendum containing the decision of 
the House of Lords in ^o»^^drY.«7'M«^u;^o/jri9n^ 12mo. 1896. 78. 6d. 
" His method gives professional men a guide to the legislation afforded by 
no other book." — Law Journal, 

LOCAL AND MUNICIPAL GOVERNMENT.— Bazalgette and 
Humphreys' Law relating to County Councils.— Third Edition. 
By Gboboe Humphbetb, Esq. Royal 8yo. 1889. 7». 6^^. 

Bazalgette and Humphreys' Law relating to Local and Muni* 
cipal Government. Comprising the Statutes relating to PubHc 
Health, Municipal CorporationB, Highways, Burial, Gras and Water, 
Public Loans, Compulsory Taking of Lsuids, Tramways, Electric 
Lifting, &o. Wim Addenda. By C. Nobkan Bazalobttb and 
G.MuMFHBETB,Esqrs., Barristers- at-Law. Sup. royal 8 vo. 1888. ZLZt, 

Chambers.— Ft<itf "District Ooimcils." 

Humphreys. — Vide " Parish Law." 

LONDON LOCAL GOVERNMENT. ~ Hunt's London Local 
Government. The Law relating to the London County Council, 
the Vestries and District Boards elected under the Metropolis 
Management Acts, and other Local Authorities. By John Htjht, 
Esq., Barrister-at-Law. 2 vols. Royal 8vo. 1897. 3/. 3«. 

*' This very comprehensive and -weU-arrang^ code of London Local Govern- 
ment will be invaluable to local authorities, the legal profession and others 
directly interested in the subject."— Ziondow. 

" Coo else, accurate and useful." — Law Journal, 

" We heartily recommend Mr. Hunt's yrork.."— County Council Times, 

Hunt's London Government Act, 1899.— Tlie Law relating to 
Metropolitan Boroughs and Borough Councils. By John Hunt, Esq., 
Barrister-at-Law, Author of ** London Local Government.*' Boyal 
8vo. 1899. 7*. 6rf. 

" Shows an intimate acquaintance -with London Government, it is well printed, 
and has a good index."— 5oWct<or«* Journal. 

'* Mr. Hunt deals systematically with all the sections of the Act, and the 
mass of legislation incorporated by reference."— Zraw Journal. 

LUNACY.— Heywood and Massey's Lunacy Practice.— By Aethub 
Hetwood and Aenold Massey, Solicitors. Demy8vo. 1900. 7*.6rf. 

" A very useful little handbook, which contains a dear account of the practice 
in lunacy. — Law Journal. 

** An exceedingly useful handbook on lunacy practice." — Law Notes. 

"A clear and able handbook. . . . A feature of the work are the precedents 
given, which have nearly all stood the test of actual practice." — Imw Times. 

MAGISTRATES' PRACTICE and MAGISTERIAL LAW.— Tirf^r 

"Justice of the Peace." 

MARINE INSURANCE.— Fiefo "Insurance." 

MARITIME DECISIONS.— Douglas' Maritime Law Decisions.— 
Compiled by Eobt. R. Douglas. Demy 8vo. 1888. 7«. 6rf. 

MARRIAGE.— Kelly's French Law of Marriage, Marriage Con- 
tracts, and Divorce, and the Conflict of Laws arising there- 
from. Second Edition. By Olives E. Bodington, Esq., Barrister-at- 
Law, Licencie en Droit de la Faculte de Paris. Roy. 8vo. 1895. 21f. 

MARRIED WOMEN'S PROPERTY.— Lush's Married Women's 
Rights and Liabilities in relation to Contracts, Torts, and 
Trusts. By Hontagub Lush, Esq., Barrister-at-Law, Author of 
" The Law of Husband and Wife." Royal 12mo. 1887. 68. 

MASTER AND SERVANT.— Macdonell's Law of Master and 
Servant. Second Edition. By John Macdonell, LL.D., M.A., 
C.B., Esq., a Master of the Supreme Court. {In preparation.) 
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MEDICAL PARTNERSHiPS.-Barnard and Stacker's Medical 
Partnerships, Transfers, and Assistantships.— By William 
Babnabd, Esq., Barrister- at- Law, and G. Bebtbax Stocbxb, Esq., 
Managing Director of the Scholastic, Clerical and Medical Associa- 
tion (Limited). Demy 8vo. 1895. 10». 6d. 

MERCANTILE LAW.— Smith's Compendium of Mercantile Law. 
— Tenth Edition. By John Macdonell, Esq., C.B., a Master of 
the Supreme Court of Judicature, assisted by Gbo. Hxticfhbbtb, Esq.» 
Barrister- at-Law. 2 toIs. Boyal Svo. 1890. 21 2s, 

** Of the greatest va(ue to the mercantile lawyer."— Lato Time». 

** One of the most scientific treatises extant on mercantile law." — Sol, Jl, 

Tudor's Selection of Leading Cases on Mercantile and Maritime 
Law. — ^With Notes. By O. D. Tin>OB, Esq., Barrister-at-Law. 
Third Edition. Boyal Svo. 1884. 21, 2s, 

Wilson's Mercantile Handbook of the Liabilities of Merchant, 
Shipowner, and Underwriter on Shipments by General Ves- 
sels. — ^By A. Wilson, Solicitor and Notaxy. Boyall2mo. 1883. 6». 

MERCHANDISE MARKS ACT.— Payn's Merchandise Marks. 
Act,1887.— ByH. Path, Barrister-at-Law. Boyall2mo. 1888. Zs,^d, 

" A safe guide to all wlio are interested in the Act." — Law Times. 

METROPOLIS BUILDING ACTS.-Craies' London Building Act, 
1894; with Introduction, Notes, and Index.— By W. F. Cbaieb, 

Barrister-at-Law. Boyal 8yo. 1894. 2fet 3s, 

Craies' London Building Act, 1894: with Introduction, Notes, and 
Index, and a Table showing how the Former Enactments relating to 
Buildings have been dealt with. — ^By W. F. C&azbs, Barrister-at* 
Law. Royal 8yo. 1894. 6s, 

MORALS AND LEGISLATION.— Bentham's Introduction to the 
Principles of Morals and Legislation. — By Jbbioct Bknthax, 
M.A., Bencher of Lincoln's Inn. Grown 8yo. 1879. 6«. 6d, 

MORTGAGE. — Beddoes' Concise Treatise on the Law of Mort- 
gage. — ByW.F. Beddoes, Esq., Barrister-at-Law. 8yo. 1893. lOs. 
" Ck>mpiled carefully and with discretion.*' — Laio THmea. 

Robbins' Treatise on the Law of Mortgages, Pledges and 
Hypothecations. — By L. G. Gk>BDON Bobbdtb, Assisted by F. T. 
Maw, Esqrs., Barristers-at-Law. Founded on ** Ooote's Law of 
Mortgage." 2 vols. Royal 8vo. 1897. 3/. 

** It is not a iMttched-up edition of an old work ; it is a new book, ocmtaining 
of the old what is good and is still law, with the advantage of the work of a 
modem editor." — Law Journal, 

** The practising lawyer will find in detail everytMng that he can possibly 
want." — Solicitors* Journal, 

** A complete treatise on the law of mortgages."— Zraio Quarterly Review, 

MOTOR CARS. — Bonner's Law of Motor Cars, Hackney and other 
Carriages. — An Epitome of the Law, Statutes, and Regidations. 
By G. A. BoNNEB, Esq., Barrister-at-Law. Demy 8vo. 1897. Is, 6d, 

**The book is full of useful information, and will undoubtedly prove of senrioe 
to those who require advice on this subject." — Law Times, 

MUNICIPAL CORPORATIONS.— Bazalgette and Humphreys.— 
Vide ** Local and Municipal Gk)vemment/' 
Lely's Law of Municipal Corporations. — ^By J. M. Lelt, Esq., 
Barrister-at-Law. Demy 8to. 1882. 15«. 

NAVY.— Thrlng's Criminal Law of the Navy. 2nd Edit. By Thbo- 

DOBB THBiNe, Esq., and 0. E. Qifsobd, Esq., Aflaigtaat-Paymaster, 

. Boyal Nayy. 12mo. 1877. 12«. 6i. 
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NEQLIQENCE.— Smith's Treatise on the Law of Negligence. 
Seoond Editioii. By Hosj^gb Siotb, Esq., Banister-at-Law, editor 
of *< AddiBon on Contraots, and Torto," &o« 8yo. 1884. 12f. 6d. 

NISI PRIUS.—Roscoe's Digest of the Law of Evidence on the 

Trial of Actions at Nisi PrIus.— Seventeenth Edition, ByMATTBioa 

Powell, Esq., Banister-at-Law. 2 vols. D6mT8yo. {Nearly ready.) 

** ContintieB to be a yast and cloMsly packed fltarekonBe of iaf onnation on 

pmctioe at Nisi Ptina."— ikno Journal, 

NOTARY. — Brool(e's Treatise on the Office and Practice of a 
N otary of England. — ^With a full collection of Pireoedents. Sixth Ed. 
By James CEAsrsrouir, Esq. , Barrister-at-Law. {In the press,) 

OATHS.^Strin^er's Oaths and Affirmations in Qreat Britain and 
Ireland; being a Collection of Statutes, Gases, and Forms, with 
Notes and Practical Directions for the use of Commissioners for Oaths, 
and of all Courts of Civil Procedure and Offices attached thereto. By 
Faurozs A. SrsiNaBB, of the Central Office, Boyal Courts of Justice, 
one of the Editors of the <* Annual Practice." Seoond Edition. 
Crown 8to. 1893. 4«. 

** Lidispensable to all oommianonen."— aSMietfor*' JowmdL 

OTTOMAN CiyiL LAW.— Grigs by 's Medjelle, or Ottoman Civil 
Law.— Translated into English. By W. £. Gbiosbt, LL.D., Esq., 
Barrister-at-Law. Demy 8yo. 1895. 21». 

PARISH LAW.— Humphreys' Parish Councils.— The Law relating 
t{0 Parish Councils, being the Local Government Act, 1894 ; with 
an Appendix of Statutes, together with an Introduction, Notes, and 
a Copious Index. Second Edition. By Geobqe HmiPHBEYS, Esq., 
Bamster-at-Law, Author of <*The Lawrelating to County Councils," 
&o. Boyal 8to. 1896. 10«. 

Steer's Parish Law. Being a Digest of the Law relating to the 
Civil and Ecclesiastical Government of Parishes and the Belief of the 
Poor. Sixth Edition. By W. H. Maokaicabx, Esq., Assistant 
Master of the Supreme dourt, Begistrar of the Court constituted 
under the Benefices Act, 1898. Demy 8vo. 1899. 20«. 

** Will be of great service both to lawyers and to parochial officers.*' — Solicitors* 
JoumaX. 

" A most useful book of reference on all matters connected -with the parish, 
both dvil and ecclesiastical.** — Law Journal, 

** Kept in touch -with every recent change.'*~Xa«9 Timeg, 

PARTNERSHIP.— Pollock's Digest of the Law of Partnership; 

incorporating the Partnership Act, 1890. Sixth Edition. By Sir 

Fbedebick Pollock, Bart., Barrister-at-Law. Author of ** Principles 

of Contract," " The Law of Torts," &c. Demy 8vo. 1896. 8«. 6rf. 

" We are confident this book will be most popular as well as eztremdy useful." 

— Law Times, 

PATENTS.— Campbell's Ruling Cases, Vol. XX,— Fide "Digests," 
p. 10. 

Edmunds on Patents. — ^TheLawand Practice of Letters Patent for 
Inventions. By Lewis Edmunds, Q.C. Second Edition. ByT. M. 
Stevens, Esq., Barrister-at-Law. Boy. 8vo. 1897. 1/. 12«. 

** We have nothing but commendation for the "book.**— Soliciton^ Journal, 
** It would be difficult to make it more complete."— JDaw Times. 

Edmunds' Patents, Designs and Trade Marks Acts, 1883 to 
1888, Consolidated with an Index. Second Edition. By Lewis 
Edmunds, Q.C., D.Sc, LL.B. Lnp.8vo. 1896. Net2s,6d, 

Gordon's Monopolies by Patents and the Statutable Remedies 
available to the Public. By J. W. Gk)BD0N, Esq., Barrister-at- 
Law. Demy8vo. 1897. 18». 
" A treatise which we think must take a unique place in our legal literature." 
— Law Times. 

Gordon's Compulsory Licences under the Patents Acts. By 
J. W. GoBDON, Esq., Barrister-at-Law, Author of <* Monopolies by 
Patent." Demy 8vo. 1899. 16*. 
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PATEtiTS—continued. 

Johnson's Patentees' Manual. — A Treatise on the Law and 
Practice of Patents for InTentions. Sixth Edition. By James Johh- 
BON, Esq., Barrister-at-Law ; and J. Hsnbt Johnson, Solicitor and 
Patent Agent. DemySvo. 1890. I0s,6d. 

Morris's Patents Conveyancing. — Being a Collection of Precedents 
in ConTeyancing in relation to Letters Patent for Liventions. 
"With Dissertations and Copious Notes on the Law and Practice. By 
BoBBBX MoBBis, Esq., BKrnster-at-Law. Boyal 8yo. 1887. Ih 6t. 

Thompson's Handboolc of Patent l_aw of all Countries. — ^By 
Wx. P. Thompson. Tenth Edition, with Addendum. 12mo. 1899. 

Net, 2s. 6d. 

Thompson's Handbook of British Patent Law. Eleventh Edition. 
12mo. 1899. Ifet, 6d. 

PAWNBROKING.— Attenborough's'Law of Pawnbrokinj, with 
the Pawnbrokers Act, 1872, and the Factors Act, 1889, and 
Notes thereon. By Chablbs L. Attenbobouqh, Esq., Barrister- 
at-Law. Post8YO. 1897. 3«. 
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PERSONAL PROPERTY.— Smith.— Fufo" Real Property. 

PLEADING. — Bullen and Leake's Precedents of Pleadings, with 
Notes and Bales relating to Pleading. Fifth E^tion. Bevised and 
Adapted to the Present Practice in the Queen's Bench Division of 
the High Court of Justice. By Thokas J. Bullen, Esq., Barrister- 
at-Law, Ctbil Dodd, Esq., Q.C., and C. W. Clzffobd, Esq., Bar- 
rister-at-Law. Demy8yo. 1897. 38f. 
** The standard work on modem pleading." — Law Journal, 

Odgers' Principles of Pleading, Practice and Procedure in Civil 
Actions in the High Court of Justice.— Fourth Edition. By "W. 
Blakb Odobbs, LL.D., Q.C.,B«corderof Winchester, Author of ^' A 
Dig^t of the Law of Libel and Slander." Demy 8vo. {In t?te press.) 

" The student or practitioner who desires instmction and praotioal guidance 
in onr modem sTstem of pleading cannot do better than possess himself of 
Hr. Odgers* book." — Law Journal, 

" Xnoludes a earful outline of the procedure in an ordinary action at law. 
This sketch will be of the utmost value to students, and ought to win the ap- 
proval also of examining bodies, as it is remarkably free from any adaptability to 
tiie purposes of the mere crammer." — Literature. 

** Of immense assistance to junior counsel.*' — Law Notes. 

** Terse, dear and pointed." — Law Quarterly Review. 

POISONS.—Reports of Trials for Murder by Poisoning.— With 
Chemical Litroductions and Notes. By G. Latham Bbownb, Esq., 
Barrister-at-Law, and C. G. Stewabt, Senior Assistant in the Labo- 
ratory of St. Thomas's Hospital, &e. Demy 8yo. 1883. \2s. 64, 

POWERS. — Farwell on Powers. — ^A Concise Treatise on Powers. 
Second Edition. By Gbobgb Fabwell, Esq., Q.C., assisted by 
W. B. Sheldon, Esq., Barrister-at-Law. Royal 8vo. 1893. 1/. 6*. 

PRINCI PAL AND AGENT.— Wright's Law of Principal and Agent. 
By E. B. Wbiqht, Esq., Barrister-at-Law. Demy 8vo. 1894. 18f. 

" Clearly arranged and clearly written."— Lato Times. 

** May -with confidence be recommended to all legal practitionen as an aoca- 
xate and handy text book on the subjecta comprised in it." — Solieitora^ Journal. 

PRIVY COUNCIL LAW.— Wheeler's Privy Council Laws A Synop- 
siB of all the Appeals decided by the Jndioial Committee (including 
Lidian Appeals) from 1876 to 1891. Together with a precis of the 
Cases from the Supreme Court of Canada. By Gbobob Whbelbb, 
Esq., Barrister-at-liaw, and of the Judicial Department of the Privy 
Council. Itoyal8vo. 1893. ZU.6d, 
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PROBATE.—Powles and Oakley's Law and Practice relating to 

Probate and Administration. By L. D. Fowlb8, Barrister-at- 

Law, and T. W. H. OaxiiET, of the Probate Registry. (Being a 

Third Edition of "Browne on Probate.") DemySvo. 1892. 1/. 10». 

" Its completeness and accuracy are above all praise." — Law Gazette. 

PROPERTY.— 5«?tf also " Real Property." 

Raleigh's Outline of the Law of Property. — DemySvo. 1890. 7». 6rf. 

Strahan's General View of the Law of Property.— Second Edit. 

By J. A. Stbahak, assisted by J. Sinolaib Baztsb, Esqrs., Barris- 

ters-at-Law. Demy 8vo. 1897. * 12». 6rf. 

*' The student will not easily find a better general view of the law of property 

than that which is contained in this book." — Solicitors* Journal. 

*' We know of no better book for the class-room."— JDaw Times. 

PUBLIC HEALTH.— Bazalgette and Humphreys.— Fut^ <<Looal 
and Mimidpal GrOTemment." 

Hunt. — Vide ** London Local Government.'* 

PUBLIC MEETINGS.— Chambers' Handbook for Public Meet- 
ings, ilLclnding Hints as to the Summoning and Management of 
them. Second Edition. By OsoBas F. Okajcbebs, Esq., Barrister- 
at-Law. Demy 8vo. 1886. Net^ 2«. ed. 

QUARTER SESSIONS.— iS^" Criminal Law." 

RAILWAY RATES.— Darlington's Railway Rates and the Carriage 
of Merchandise by Railway ; inclnding the Provisional Orders of 
the Board of Trade as sanctioned by Parliament, containing the 
Classification of Traffic and Schedule of Maximum Rieites and Cbargen 
applicable to the Railways of Great Britain and Lreland. By H. R. 
, Dasunoton, Esq., Barrister-at-Law. Demy 8yo. 1893. 1^. 5«. 

RAILWAYS.— Browne and Theobald's Law of Railway Com- 
panies. — Being a Collection of the Acts and Orders relating to 
Railway Companies in Great Britain and Lr^land, with Notes of all 
the Cases decided thereon. Third Edition. By J. H. Balfotjb 
Bbownb, Esq., one of Her Majesty's Counsel, and Frank Balfoub 
Bbowne, Esq., Barrister-at-Law. Royal 8yo. 1899. 21. 2s. 

<* Contains in a yery concise form the whole law of railwayB." — The ISmes. 

" It is difficult to find in this work any subject in connection with railways 
which is not dealt "with."— Law Times. 

** Practitioners who require a comprehensiye treatise on railway law will find it 
indispensable." — Law Journal. 

RATES AND RATING.— Castle's Law and Practice of Rating.— 
Third Edition. By Edwabd Jambs Casxlb, Esq., one of Her 
Majesty's Counsel. Demy 8yo. 1896. 26«. 

** A sure and safe guide, avoiding all speculation as to what the law might 
be." — Law Magazine. 

'* Mr. Castle's book has hitherto held a yery high place, and the snocess that 
has attended it seems assured to the new edition." — Law Journal. 

" A compendious treatise, which has earned the goodwill of the Profession on 
account of its conciseness, its lucidity, and its accuracy."— 2>aw Times. 

Chambers' Law relating to Local Rates; with especial reference 
to i^e Powers and Duties of Bate-leyying Local Authorities, and 
their Officers ; comprising the Statutes in full and a Digest of 718 
Cases. Second Edition. By G. F. Chakbebs, Esq., B^rister-at- 
Law. Royal 8yo. 1889. 10«. 6d. 

REAL PROPERTY.— Digby's History of the Law of Real Pro- 
perty. Fifth Edition. Demy 8yo. 1897. I2s. 6d. 

Leake's Elementary Digest of the Law of Property in Land. — 
Containing: Litroduction. Part I. The Sources of the Law. — 
Part II. Estates in Land. — ^Part III. The Law of Uses and Profits 
of Land. By Sxephbn Mabxzn Lbakb, Barrister^at-Law. Demy 
Svo* 1874—1888. Net, 80». 
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REAL PROPERTY— continued. 

Lightwood's Treatise on Possession of Land : with a chapter on 
me Real Property- Limitation Acts, 1833 and 1874. — By Joas M. 
LiaHTWOOD, Esq., Barrister-at-Law. Demy 8yo. 1894. 15». 

Shearwood's Real Property. — ^A Concise Abridgment of the Law of 
Real Property and an Introduction to Conveyancing. Designed to 
facilitate the subject for Students preparing for examination. By 
JosBPH A. Shbabwood, Esq., Barrister-at-Law. Third Edition. 
Demy 8vo. 1886. 8». 6rf. 

Shelford's Real Property Statutes. — Comprising the principal 
Statutes relating to Iteal Property passed in the reigns of Kmg 
WiUiam IV. and Queen Victoria, with Notes of Decided Cases. 
Ninth Edition. By Thomas U. Cabson, assisted by Hisold B. 
BoMPAS, Esqrs., Barristers-at-Law. Royal 8yo. 1893. 30«. 

** Absolutely indisfpenBable to oonyeyandng and equity lawyers." 

Smith's Real and Personal Property. — ^A Compendium of the Law 
of Real and Personal Property, primarily connected with Con- 
Teyancing. Designed as a Second Book for Students, and as a 
Digest of the most useful learning for Practitioners. By Josiah W. 
Smith, B.C.L., Q.C. Sixth Edition. By the Authob and J. Tbub- 
TBAM, LL.M., Barrister-at-Law. 2 toIs. Demy 8yo. 1884. 21. 2«. 

*' A book which he (the student) may read over and over again with profit and 
pleasure." — Law Times. 

" Will be found of very great servioe to the prantitioner." — Solieitort^ Joumai. 

" A really useful and valuable work on our system of Conveyanomg."— Low 
Students* Journal, 

SXrahan.— Vide "Property." 

R EG I ST RAT I O N .—Rogers.— rtkfo " Elections." 

Coltman's Registration Cases. (1879—1885). BoyalSvo. Calf. 

Net, 21. 8«. 

Fox and Smith's Registration Cases. (1886—1895). Royal 8yo. 

Calf, net, 21. 10«. 

Smith's (C. Lacey) Registration Cases. Part I. (1895-96). 
Net, 6«. 6rf. Par* 11., 1896, 5«. Part III., 1897, 4*. Part IV., 
1898-9, 6». 

Lawson's Notes of Decisions under the Representation of the 
People Acts and the Registration Acts, 1885— 1893, inclu- 
sive. — By Wm. Lawson, Barrister-at-Law. Demy 8vo. 1894. 24». 
Ditto, ditto, for 1894, 1896, 1896 and 1897. Each net 4*. 6rf. 
Ditto, ditto, for 1898. Net, Is. 6d. 

REQUISITIONS ON TITLE.— Dickins.— r»^ '^Conveyancing." 

RIVERS POLLUTION.— Haworth's Rivers Pollution.— The Statute 
Law relating to Biyers Pollution, containing the Bivers Pollution 
Prevention Acts, 1876 and 1893, together with the Special Acts in 
force in the "West Riding of Yorkshire and the County of Lancaster. 
By Chablbs Joseph Hawobth, Solicitor, B.A. (Cantab.), LL.B. 
(London). Royal 12mo. 1897. 6«. 

ROMAN LAW.— Abdy and Walker's Institutes of Justinian, Trans- 
lated, with Notes, by J. T. Abdy, LL.D., and the late Bbyan Walkeb, 
M.A., LL.D. Crown 8vo. 1876. 16*. 

A bdy and Walker's Commentaries of Gaius and Rules of U I plan. 
"With a Translation and Notes, by J. T. Abdy, LL.D., late Regius 
Professor of Laws in the TJniyersity of Cambridge, and the late 
Bbyan Walkbb, H.A., LL.D. New Edition by Bbyan Walkbb. 
Crown 8vo. 1886. 16». 

Buckler's Origin and History of Contract in Roman Law down 
to the end of the Republican Period. By W. H. Buczleb, 
B.A., LL.B. Post 8yo. Second Edition. {In the press.) 

%* All standard Law Works are kept in Stock, in law calf and other bindings. 
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ROMAN LAVf— continued. 

Qoodwin's XII. Tables.— By Fbbdbbzqk Gk>03>wzir, LL.D. Londoo. 
Royal 12mo. 1886. Zt. 6d. 

Greene's Outlines of Roman Law. — Consistmg chiefly of an 
Anaiydfl and Summarr of the Institates. For the use of Students. 
By T. Whtfoombb GiUEEirB, Barrister-at-law. Fourth Edition. 
Foolscap Svo. 1884. 7«. 6d. 

Qrueber's Lex Aquilia. — ^The Roman Law of Damage to Property: 
being a Commentary on the Title of the Digest " Ad Leg^m Aqui- 
liam" (ix. 2). With an Introduction to the Study of the Corpus 
lurisOivilis. ByEBWiNGEUBBEE,Dr. Jur.,M.A. 8vo. 1886. 10».6rf. 

Holland's Institutes of Justinian. — Second Edition. Extra fcap. 
8yo. 1881. 6«. 

Holland and Shadwell's Select Titles from the Digest of Jus- 
tinian. — Demy 8vo. 1881. 14». 

Holland's Qentilis Alberici, I.C.D., I.C.P.R., de lure Belli LIbri 
Tres. — ^Edidit T. E. Holland, I.C.D. Small 4to., half-morocco. 21«. 

Monro's Digest IX. 2. Lex Aquilia. Translated, with Notes, by 
C. H. MoNBO, M.A. Crown 8vo. 1898. 6«. 

Monro's Digest XIX. 2. Locati Conducti. Translated, with Notes, 
by C. H. MoNEO, M.A. Crown 8vo. 1891. 6». 

Monro's Digest XLVII. 2, De Furtis. Translated, with Notes, by 
C. H. MoNBO, M.A. Crown 8yo. 1893. 5«. 

Moyie's Imperatoris Justiniani Institutiones. — ^Third Edition. 
2 vols. Demy 8vo. 1896. 1/. 2f. 

Poste's Elements of Roman Law. — By Gains. With a Transition 
and Commentary. Third Edition. By Edwasd Poste, Esq., 
Barrister-at-Law. Demy 8yo. 1890. ISs. 

Roby's Introduction to the Study of Justinian's Digest, con- 
taining an account of its composition and of the Jurists used or 
referrS to i^erein. By H. J. Roby, M.A. Demy 8vo. 1886. 9«. 

Roby's Justinian's Digest. — Lib. VII., Tit. I. De Usufructu, with 

a Legal and Philological Commentary. By H. J. £oby, M.A. 

Demy 8vo. 1884. 9«. 

Or the Two Parts complete in One Volume, Demy 8vo. 18«. 

Sohm's Institutes of Roman Law. — By Rudolph Sohh, Professor in 
the University of Leipzig. Translated (from the Fourth Edition of 
the German) by J. C. Ledlib, B.C.L., M.A. With an Introductory 
Essay by Ebwin Gbuebeb, Dr. Jur., M.A. 8yo. 1892. 18«. 

Walker's Selected Titles from Justinian's Digest. — Annotated by 
the late Bbtan Waleeb, M.A., LL.D. 

Part I. Mandati vel Contra. Digest xvn. i. Crown 8to. 1879. 6». 

Part III. De Condictionibus. Digest zn. 1 and 4 — 7, and 
Digest xnr. 1—3. Crown 8yo. 1881. 6s, 

Walker's Fragments of the Perpetual Edict of Salvius Julianus. 
Collected and annotated by Bbyan Waleeb, M.A., LL.D. Crown 
8vo. 1877. 6s. 

Wheweli's Grotius de Jure Belli et Pacis, with the Notes of Bar- 

beyrac and others ; accompanied by an abridged Translation of the 

Text, by W. Whewell, D.D. 3 vols. Demy Svo. 1863. 12«. 

The Translation separate. 6s. 
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RULING CASES.— Campbell.— F«<fo**Dige8ts,'* p. 10, 

SALES.— Blackburn on Sales. A Treatise on the Effect of the Con- 
tract of Sale on the Legal Rights of Property and Possession in 
Goods, Wares, and Meroluindise. By Lord Blaokbttbn. 2nd Edit. 
By J. C. Gbaham, Esq., Barrister-at-Law. Royal 8vo. 1885. II, U. 
** We have no hesitation in saying that the work has been edited with re- 
markable ability and suoceas." — Law Quarterly Beview, 

SALVAGE. — Kennedy's Treatise on the Law of Civil Salvage.— By 
the Hon. Sir Williak R. KsmnEDY, a Jostioe of the High Court. 
Royal 8vo. 1891. 12a. 

** The best work on the law of salvage. It is a complete exposition oi the 
subject, and as such is accurate and exhaustive." — Law Times, 

SHERIFF LAW.— Mather's Compendium of Sheriff Law, espe- 
cially in relation to Writs of Execution. — By Ptht.tp E. Matheb, 
Solicitor and Notary, formerly Under Sheriff of Newcastle-on-Tyne. 
Royal 8vo. 1894. 258. 

** We think that this book will be of very great assistance to any x>erson8 who 
may fill the positions of high sheriff and under-sheriff from this time f ordi. The 
whole of the legal profession will derive great advantage from having this 
volume to consult."— Z>aii^ Times, 

• 

SHIPPING.— Marsden's Digest of Cases relating to Shippings 
Admiralty, and Insurance Law, down to the end of 1897. — By 
Reginali^ G. Mabsden, Esq., BarriHter-at-Law, Author of *'The 
Law of Collisions at Sea." Royal 8vo. 1899. 30«. 

Pulling's Merchant Shipping Act, 1894. — With Introduction, 
Notes, and Lidex. By Alexandbb Pulling, Esq., Barrister-at- 
Law. Royal Syo. 1894. Net 6s, 

Pulling's Shipping Code; being the Merchant Shipping Act, 1894 
(67 & 68 Vict. c. 60) ; With Introduction, Notes, Tables, Rules, 
Orders, Forms, and a FuU Index. — By Alexandbb Pullino, Esq., 
Barrister-at-Law. Royal 8vo. 1894. Net 7*. 6d, 

Temperley's Merchant Shipping Act, 1894 (57 & 58 Vict, 
c. oO). With an Introduction ; Notes, including all Cases decided 
under the former enactments consolidated in this Act ; a Comparative 
Table of Sections of the Former and Present Acts ; an Appendix of 
Rules, Regxdations, Forms, etc., and a Copious Index. — By Robebt 
Temfebley, Esq., Barrister-at-Law. Royal 8yo. 1896. 26«. 

*' A full, complete, and most satisfactory work. '^ — Law Quarterly Review. 
"A moniunent of well-directed industry and knowledge Erected to the 
elucidation of the most comprehensive and complicated Act. —Law Journal. 

SLAN DER.— Odgers.— r«fo " libel and Slander." 

SOLICITORS.— -Cordery's Law relating to Solicitors of the 
Supreme Court of Judicature. With an Appendix of Statutes 
and Rules, the Colonial Attomies Relief Acts, and Notes on Appoint- 
ments open to Solicitors, and the Right to Admission to the Colonies, 
to which is added an Appendix of Precedents. Third Edition. By 
A. CoBDSBY, Esq., Barrister-at-Law. Demy 8yo. 1899. 2U, 

" The leading authority on the law relating to solicitors."— Lau; Journal. 

** A complete compendium of the law." — Law Times. 

•* Thoroughly up to dale in every respect." — Law Quarterly Beview. 

Turner. — Vide " Conveyaucing " and "Vendors and Purchasers.*' 

SPECIFIC PERFORMANCE.— Fry's Treatise on the Specific 
Performance of Contracts. By the Right Hon. Sir EdwaedFey. 
Third Edition. By the Author and E. Poetbmouth Fey, Esq., 
Barrister-at-Law. Royal 8vo. 1892. , 1/. 16». 

\* All standard Law Works are kept in Stock, in law calf and other bindings. 
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STAMP LAWS.^HIghmore's Stamp Laws. — ^Being the Stamp Acts 
of 1891 : with the Acts amending and extending the same, in- 
cluding the Finance Act, 1899, together with other Acts imposing 
or relating to Stamp Duties, and Notes of Decided Cases ; also an 
Introduction, and an Appendix containing Tables showing the com- 
parison with the antecedent Law. By Nathaniel Joseph Hiohmobb, 
Assistant-Solicitor of the Inland BrCvenue. Demy 870. 1900. 10<. 6^. 

" Will be found of the greatest use to solicitors, the offioere of companies, and 
all men of business." — Law Journal, Feb. 10, 1900. 

" This work is not only complete up to the present year, but is excellently 
arranged."— /rwA Law TimeSf Feb. 10, 1900. 

**A yery comprehensiye volume, fulfilling every requirement. . . . The 
various notes to the sections of the several Acts incorporated in the volume are 
fully and accurately set out, the points of the decided caaes clearly expressed, 
and the effect and object of the enactment indicated ; and -what must be of 
especial value to the practitioner, the practice at Somerset House with regard 
to all matters coming bdfore that institution is stated." — Justice of tM Peace, 
Feb. 24, 1900. 

"Mr. Highmore's 'Stamp Laws* leaves nothing undone." — 7%e Civilian, 
March 3, 1900. 

STATUTE LAW.— Wilberforce on Statute Law. The Principles 
which govern the Construction and Operation of Statutes. By E. 
WiLBBBFOBOB, Esq., Barrister-at-Law. 1881. 18«. 

STATUTES, and vitU « Acts of Parliament." 

Chitty's Statutes.— New Edition.— The Statutes of Practical Utility, 
from the earliest times to 1894 inclusive. Arranged in Alpha- 
betical and Chronological Order ; with Notes and Lidexes. Fifth 
Edition. By J. M. Lblt, Esq., Barrister-at-Law. Boyal 8yo. 
Complete with Index. /» 13 Volumes, 1894-1895. 13^. 13<. 

Annual Supplements. By J. M. Lblt, Esq. 1895, bs. 
1896, 10*. 1897, 6«. 1898, 7«. 6rf. 1899, 7«. 6rf. 

<<It is ft book which no public library should bo without." — 

Spectator, 

'* A work of permanent value to the practising iBMyw.^^—Solieitors^ 
Journal. 

«Th6 profession will feel gratefal both to the editor and the 
publishers of a work which will be found of the highest value." — 
Zaw Journal, 

<*A legal work of the very highest importance. . . . Few besides 
lawyers will, we suspect, realise the amount of work which such an 
undertakiDg involves to the editor, who appears to have spared no 
pains to give a clear, orderly, and methodical character to the com- 
pilation." — Dailp News. 

*'This collection has fulfilled a purpose of usefulness only to be 
understood by those who are acquainted with the amasing com- 
plexity of English statute law. with its bewildering incoherence 
and painful heterogeneity." — Fall Mall Gazette. 

" Indispensable in the library of every le^wyny ^Saturday Review, 

<* To all concerned with the laws of England. Chitty's Statutes of 
Practical Utility are of essential importance, whilst to the practising 
lawyer they are an absolute necessity." — Law Times, 

<*It is apparently the belief of some popular novelists that 
lawyers in their difficulties still uniformly consult daily Coke upon 
Littleton and Blackstone. Those who know better are aware that 
the lawyer*s Bible is the < Statutes of Practical Utility *— that they 
are his working tools, even more than accredited text-books or 
* authorised reports.' More than one judge has been heard to say 
that with the * Statutes of Practical Utility ' at his elbow on the 
bench he was apprehensive of no difficulties which might arise." — 
The Times. 

%* All standard Law Works are kept in Stocky in law calf and other bindings. 
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SUCCESSION.— Holdsworth and Vickers' Law of Succession, 
Testamentary and Intestate. Demy 8vo. 1899. 10«. 6d, 

SUMMARY CONVICTIONS.— Paley's Law and Practice of Sum- 
mary Convictions under the Summary Jurisdiction Acts, 
1848—1884; including Proceedings Preliminary and Subse- 
quent to Convictions, and the Responsibility of Convicting 
Magistrates and their Officers, with the Summary Jurisdic- 
tion Rules, 1886, and Forms.— Seventh Edition. By W. H. 
Maovaicaba, Esq., Barrister-at-Law. Demy Syo. 1892. 24«. 

TAXPAYERS' GUIDES.— FWi> "House," "Inoome,** & "Land Tax." 

THEATRES AND MUSIC HALLS.— Geary's Law of Theatres 
and Music Halls, including Contracts and Precedents of 
Contracts. — By W. N. M. Geabt, J. P. With Historical lutroduo- 
tion. By Jambb WttiTJAMH, Esqrs., Barristers-at'Law. 8yo. 1885. 5«. 

TORTS. — ^Addison on Torts. — A Treatise on the Law of Torts ; or 
Wrongs and their Remedies. Seventh Edition. By Hobagb 
Smith, Esq., Benoher of the Inner Temple, Metropolitan Magis- 
trate, Editor of <* Addison on Contracts," &o., and A. P. PbbOeyajj 
Keep, Esq., Barrister-at-Law. Boyal Svo. 1893. 1/. 18«. 

« As an ezhatistive digrest of all the cases 'which axe likely to be cited in 
practice it stands without a rival." — Law Journal. 

** As now presented, this yalnable treatise must proye highly acceptable to 
judges and the profession." — Law Times. 

** An indispensable addition to every lawyer's library."— Lour Maganne. 

BaJI's Leading Cases on the Law of Torts, with Notes. Edited 
l>y W. E. Ball, LL.D., Esq., Barrister-at-Law, Author of "Prin- 
ciples of Torts and Contracts." Boyal Svo. 1884. 1/. 1«. 

Bieelow's Elements of the Law of Torts.— A Text-Book for 
Students. By Mbltille M. Biobl:>w, Ph.D., Lecturer in the Law 
School of the TJniYersity of Boston, U.S.A. Crown 8yo. 1889. 10s. 6^. 

Innes' Principles of the Law of Torts. — By L. 0. Lnras, lately one 
of the Judges of the High Court, Madras, Author of *' A Digest of 
the Law of Easements." Demy Svo. 1891. 10s. &d, 

** A nseful addition to any law library."— Zoto Quarterly Beview, 

Pollock's Law of Torts : a Treatise on the Principles of Obligations 
arising from Civil Wrongs in the Common Law, to which is added 
the draft of a code of CivH Wrongs prepared for the Government of 
India. Fifth Edition. By Sir Fe^bbiox Pollock, Bart., Barrister- 
at-Law. Author of ** Principles of Contract," ^* A Digest of the 
Law of Partnership," &o. Demy 8vo. 1897. 25s.' 

** Ooncise, logically arranged, and aocorate."— i^oio Times^ 

" Inoomparably the best work that has been written on the subject." — 
LUerature, 

** A book which Is well worthy to stand beside the oompanion volume on 
'Ck>ntracts.' Unlike so many law-books, especially on this subject, it is no mere 
digest of cases, but bears the impress of the mind of the writor from b^iinning 
to end." — Law Journal. 

" The work is one * professing to select rather than to collect authorities,' but 
the leading cases on each branch of the subject will be found ably dealt wrth. 
A work bearing Mi*. Folio k's name requires no recommendation. If it did, we 
could heartily recommend this able, thoughtful, and valuable book .... as a 
very successful and instructive attempt to seek out and expound the principles 
of duty and liability underlying a oranch of the law in which the Scottiedi 
and English systems do not materially differ."— ,^0ttma2 of Jurisprudence. 

%* AU standard Law Works are kept in Stock, in law calf and other bindings. 
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TRADE MARKS.->Sebastian on the Law of Trade Marks and 
their Registration, and matters connected therewith, including a 
chapter on Gk)odwill ; the Patents, Designs and Trade Marks Act^, 
1 883-8, and the Trade Marks Bules and Instructions thereunder; 
with Forms and Precedents ; the Merchandize Marks Acts, 1887-94, 
and other Statutory Enactments ; the United States Statutes, 1870-82, 
and the Rules and Forms thereunder ; and the Treaty with the United 
States, 1877. By IjEWIS Boyd Ssbaskun, Esq., Banister-at-Law. 
Fourth Edition. By the Author and Habby Baibd "HsaooNQ, Esq., 
Bairister-at-Law. Royal 8to. 1899. 11. 10«. 

*' Standa alone as an authority upon the law of trade-marks and their regis- 
tration." — Law Journal* 

** It is rarely we come across a lawbook whidh embodies the results of years 
of careful investigation and practical experience in a branch of law, or that 
can be unhesitati^ly appealed to as a standard authority* Tbia is what can be 
said of Mr. Sebastian's hook.**— Solicitors* Journal. 

Sebastian's Digest of Cases of Trade Mark, Trade Name, 
Trade Secret, Goodwill, &c., decided in the Courts of the United 
Kingdom, India, the Colonies, and the United States of America. 
ByLEWiB Boyd Sbbastian, Esq., Barrister-at-Law. 8yo. 1879. 1^. 1«. 

*' Will be of very great value to all practitionen who have to advise on matters 
connected with trade max\a,**—8oliciUyn^ JourtuU. 

TRAMWAYS.— Sutton's Tramway Acts of the United Kingdom; 
with Notes on the Law and Practice, an Introduction, including the 
Proceedings bofore the Committees, Decisions of the Referees with 
respect to Locus Standi, and a Summary of the Principles of Tramway 
Rating, and an Appendix containing the Standing Orders of Par- 
liament. Bules 01 the Board of Trade relating to Tramways, &c. 
Second Edition. By Henby Stttton, assisted by Kobbbs A. Bbn- 
KBIT, Barristers-at-Law. Demy 8yo. 1883. 15^. 

TRUSTS AND TRUSTEES.— Ellis' Trustee Act, 1 893, including 
a Guide for Trustees to Investments. By Abthitb Leb Elub, Esq., 
Barrister-at-Law. Fifth Edit. Roy. 12mo. 1894. 6«. 

" The oitire Act is annotated, and the way in which this is done is 8ati»- 
factory."— Lott> Journal. 

** Mr. Arthur Lee Ellis gives many valuable hints to trustees, not only with 
regard to the interpretation of the measure, but also with r^^ard to mvest- 
ments." 

Qodefroi's Law Relating to Trusts and Trustees.— Second Edit. 
By Hbnbt Gk>nBFBOi, of Lincoln's Lin, Esq., Barrister-at-Law. 
Royal 8vo. 1891. 1^. 12«. 

** The second edition of this work which lies before us is a model of what a 
legal text-book ouKht to be. It is dear in style and dear in ajxangement."— 
Law Times. 

VENDORS AND PURCHASERS.— Dart's Vendors and Pur- 
chasers. — ^A Treatise on the Law and Practice relating to Vendors 
and i^irohasers of Real Estate. By the late J. Hbnbt Dabt, Esq., 
one of the Six Conveyancing Counsel of the High Court of Justice, 
Chancery Division. Sixth Edition. By William Babbbb, Esq., 
Q.C., RioHABD Bttbdon Haldaiob, and Wiluau Robbbt Shbldok, 
Esqrs., Baxristers-at-Law. 2 vols. Royal 8vo. 1888. 3^. 168, 

Turner's Duties of Solicitor to Client as to Sales, Purchases, and 
Mortgages of Land. — Second Edition. By W. L. Haoon, Esq., 
Barrister-at-Law. Demy 8vo. 1893. 10«. 6d, 

** The most skilled in practical conveyancing would gain many useful hints 
from a perusal of the book, and we recommend it in cJl oonfidenoe.''— Xaw Notes. 

%* All ttandard Law Works uu kept in Stocky in law calf and other bindings. 
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VENDORS AND PURCHASERS— <?o««w«tfi. 

, Webster's Law Relating^to Particulars and Conditions of Sale 
on a Sale of Land.— With Appendix of Forms. Second Edition. 
By W. F. Websteb, Esq., Barrister-at-Law. Royal 8vo. 1896. 26*. 

** This is the Second Edition of a well arranged and oseful book, and the use- 
fulness will not be impaired by the fact that the authority for each proposition 
and the reference to such authority are cited in the text itself instead of being 
relegated to a footnote."— Xato Journal. 

Webster's Conditions of Sale under the Land Transfer Acts, 
1875 and 1897. Being a Supplement to above. Boyal Svo. 
1899. Net 2«. 

WAR, DECLARATION OR— Owen's Declaration of War.— A 
Snryey of the Position of Belligerents and Neutrals, with relative 
considerations of Shipping and Marine Insurance during War. By 
Douglas Owen, Esq., Barrister-at-Law. Demy 8vo. 1889. 21«. 

Owen's Maritime Warfare and Merchant Shipping. — A Summary 
of the Rights of Capture at Sea. By Douglas Owen, Esq., Bar- 
rister-at-Law. Demy 870. 1898. ifet 2«. 

WILLS.— Theobald's Concise Treatise on the Law of Wills.— 
Fourth Edition. By H.S. Theobald, Esq., Barrister-at-Law. Royal 
Svo. 1895. 30j^ 

" Comprehenedye thoT:^h easy to use, and we adyise all conveyancem to get a 
copy of it without loss of time." — Law Journal, 

** Of great ability and value. It bears on eyery page traces of care and sound 
judgment." — Solicitor^ Journal, 

*' The work is, in our opinion, an excellent one, and of very great yalue, not 
only as a work of reference, but also for those who can afford to g^ive special time to 
the study of the subject with which it deals." — Law Students Journal, 

Weaver's Precedents of Wills. — A Collection of Concise Precedents 
of Wills, witii Introduction, Notes, and an Appendix of Statutes. 
By Chasles Weaves, B.A. Post Svo. 1882. 68. 

WIN Dl NG U P.— Palmer's Company Precedents.— For use in rela- 
tion to Companies, subject to the Companies Acts, 1862—1890. 
Part II. Winding-Up Forms and Practice. Arranged as follows :— 
Compulsory Winding-Up, Voluntary Winding-Up, Winding-Up 
under Supervision, Arrangements and Compromises, with copious 
Notes, and an Appendix of Acts and Rules. Eighth Edition. B^ 
Francis Beaxtfort Palmer, assisted by Frank Evans, Esqrs., 
Barristers- at-Law. Roya] 8vo. 1900. 32tf. 

*' Palmer*s * Company Precedents ' is the book par exeeUenee for practitioners. 

It is needless to recommend Mr. Palmers book to the profession, for it 

is already known and appreciated. We adyise those who haye any doubts to con- 
sult it, and they will be in agreement with us."— Xau; Journal. 

*' Simply inyaluable, not only to company lawyers, but to everybody con^ 
nected with companies.'^ — Mnancial News. 

WORKMEN'S COMPENSATION ACT.— Vide "Employers' Lia- 
bility." 

WRECK INQUIRIES.— Murton's Law and Practice relating to 
Formal Investigations in the United Kingdom, British Possesr 
sions and before Naval Courts into Shipping Casualties and 
the Incompetency and Misconduct of Ships' Officers. With 
an Litroduction. By Wai/teb Murton, Solicitor to the Board of 
Trade. Demy Svo. 1884. i;.4«. 

WRONGS.— Addison, Ball, Pollock, Shearwood.— Fufo " Torts." 
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PREPARING FOR PUBLICATION. 

Arnould on the Law of Marine Insurance. — Seventh Edition. By 
Edwabo Louis db Hast and Ealfh Iliff Simey, Esqrs., Barristers- 
at-Law. (In preparation,) 

Brooke's Treatise on the Office and Practice of a Notary of 
England. — ^With a full collection of Precedents. Sixth Ed. By 
Jambs CBAKsroxTir, Esq., Barrister-at-Law. Demy 8vo. 

{In the press.) 

Canip bell's Ruling Cases.— Arranged, Annotated and Edited by 
It. Gaicpbbll, Esq., BamBter-at-Law ; with American Notes by 
the late Ibyino Bbowbte, Esq., and the Hon. Lbokabd A. Jones. 
Vol. XXI. : ** Payment " to •* Purchase for Value without Notice." 

{Nearly ready.) 
Vol. XXII. " Quo Warranto " to " River." {In the press.) 

Chitty's Forms of Practical Proceedings in the Queen's Bench 
Division.— Thirteenth Edition. By T. W. Chittt and Hebbeht 
Chittt, Esqrs., Barristers-at-Law. {In preparation.) 

Daniell's Chancery Practice. — Seventh Edition. By Cecil C. M. 
Dale, C. W. Gbeenwood and Sitdney E. Williahs, Esqrs., 
Barristers-at-Law. {In the press.) 

Daniell's Chancery Forms. — Fifth Edition. By Cbables Bubket, 
Esq., a Master of the Supreme Court. {In preparation.) 

Digest of Cases, Overruled, Approved, or otherwise specially 
considered in the English Courts to the end of 1899. With 
extracts from the Judgments dealing with the same. By W. A. G. 
Woods and J. Ritohie, Esqrs., Barristers-at-Law. Being a new 
edition of ** Dale and Lehhann's Digest." {In preparation.) 

Jepson's Lands Clauses Consolidation Acts. — Second Edition. By 
J. M. LiOHTWOOD, Esq., Barrister-at-Law. {In the press.) 

Lawrance's Precedents of Deeds of Arrangement between Debtors 
and their Creditors. — ^Fifth Edition. By Abthub Lawbekce, 
Esq., Barrister-at-Law. {Nearly ready.) 

MacArthuron the Contract of Marine Insurance.— Third Edition. 
By CfiABLES MaoAbthtte, Esq. , Average Adjuster. {In preparation.) 

Macdonell's Law of Master and Servant. — Second Edition. By John 
Macdonell, LL.D., O.B., Esq., a Master of the Supreme Court. 

( In preparation.) 

Odgers' Principles of Pleading, Practice and Procedure in Civil 
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Blaze Odoebs, LL.D., Q.C. {In the press.) 

Palmer's Companies Act, 1900, with Notes. By Fbancib Beatjfobt 
Palmeb, Esq., Barrister-at-Law, author of ^^ Company Precedents," 
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Partnership Act, 1890. Seventh Edition. By Sir Fbedebice 
Pollock, Bart., Barrister-at-Law. Demy 8vo. {In the press.) 

Prideaux's Precedents in Conveyancing — ^With Dissertations on its 
Law and Practice. Eighteenth Edition. By John Whitoombe, 
assisted by Benjamin Lennabd Chebby, Esqrs., Barristers-at-Law. 
2 vols. {In the press.) 

Redman and Lyon's Law of Landlord and Tenant, including the 
Practice of Ejectment. Fifth Edition. By Joseph H. Rebican, 
Esq., Barrister-at-Law. {In preparation.) 

Roscoe's Digest of the Law of Evidence on the Trial of Actions 
at Nisi Prius.— Seventeenth Edition. By Maubioe Powell, Esq., 
Barrister- at-Law. ( Kearly ready. ) 

Theobald's Concise Treatise on the Law of Wills.— Fifth Edition. 
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STEVENS AND SONS, Ld., 119 & 120, CHANCERY LANE, LONDON. 



o 



« 



STEVENS AND SONS, Ld., 119 & 120, CHANCERY LANE, London. 
16 Vols. Boyal 8vo. 1898. Price £20 cloth. 

THE DIGEST OF ENGLISH CASE LAW, 

OONTAINING THB 

Reported Decisions of the Superior Courts 

and a Selection from those of the 

Irish Courts to the end of 1897. 

Under the General Editorship of JOHN MEWS, Barrister-at-Law. 
The Annual Digest for 1898 Now Beady, Price Ids. cloth. 



* * 

* 



ESTABLISHED IN 1822.] 



[78th YEAR OF ISSTTE. 



The Law Journal Reports. 

The Cheapost, Best, Most Accurate, and Oldest-Established Reports. 

Edited by JOHN MEWS, Barrister-at-Law. 
Sub-Editoes: W. E. GORDON & A. J. SPENCER, Barnsters-at-Zaw. 

The following are a few advantages of these Reports: — 

1. Conciseness and Accuracy. 

On the question of accuracy the Law Joubnal Refobts have never 
been impeached. . 

2. Speedy Publication of the Cases. 

This is now a leading feature, the Refobts being published as 
speedily as possible, consistent with good reporting and editing; 
and the Weekly Edition includes Notes of all Cases up to date. 

3. Simplicity of Arrangement & Facility of Reference. 

There is only One Volume in each year for each Diyision of the 
Courts. 

4. Digests. 

Mews' Digest of all the Reported Decisions of all the Superior 
Courts, including a Selection from the Irish, with a Col- 
lection of Cases followed, distinguished, explained, commented 
on, overruled or questioned, and References to the Statutes, 
Orders and Rules of Court during the year (issued Quarterly), 
will be supplied to Subscribers at the reduced rate of 68. 

5. Economy. Aitnual Subscbiption. 

The Law Journal Reports and Statutes - - - - £3 : 4:0 

The Law Journal Reports, Statutes, and Mews' 
Annual Digest (Issued Quarterly) - - - 3:10:0 

Subsoribers to the LAW JOURITAL KEP0ET8 have the additionta advantage 
of obtaining, for a farther subsoription of JS 1 per anniun, 

THE LAVf JOURNAL NEVfSPAPER, 

Published Weekly (price 6dl.), containing the best weekly Notes of all decided Cases 
of the week, New Orders and Bules of Court, Cause lists, Articles by Eminent 
Specialists, Personal Information, Notices of all new Law Books, &e. 

I Subscriptions payable to Stevens & Sons, Ltd., and crossed " Union Bank J** I 

& 

*^* All Standard Law Works are kept in Stocky in law calf and other bindings. 



STANFORDUNjVERSITy JLAW LIBRARY 



Q- 



STEVENS AMI 



RU 



BJAWQRAo 
Ominw of •quily 




jANE, London. 



I 
I 








j^^ 3 6105 044 166 788 , ^^ 
ROBERT CAMPBELL, M.A., 

Of Lincoln^a Inn, Barrister-at-Law, Advocate of the Scotch Bar, 
ASSISTED BY OTHER MEMBERS OP THE BAR. 

WITH AMERICAN NOTES 

By Irving Browne and The Hon. Leonard A. Jones. 

To be completed in Twenty-five Volumes. 

The following Volumes {sold separately) have been published : — 



Vol. I. — ^Abandonment— Action, 
n.— Action— Amendment, 
m.— Ancient Light— Banker. 
IV.— Bankruptcy- Bill of Lading. 
Y.— Bill of Sale— Conflict of Laws. 
YI. -Contract. 
YrC—Converrion— Counsel. 
Ym.— Criminal Law— Beed. 

IX. — ^Befamation— Dramatic and 
Musical Copyright. 

YoL. XX.— Patent. 

{Nearly ready.) 



YoL. X.— Easement— Estate. 
XL— Estoppel— Execution. 
Xn. — ^Executor— Indemnity. 
Xm. — ^Infant— Insurance. 
XIY. — Insuranoe— Interpretation. 
XY. — Judge— Landlord and Tenant. 
XYI.—Laroeny— Mandate. 
XYH.— Manorial Bight— Mistake. 
XYm. — Mortgage— Negligence. 
XIX.— Negligence — ^Partnership. 

YoL. XXI.— Payment— Purchase for Value without Notice. 

(/n ihe Ptesa.) 



Vol. XXTT. — duo Warrantee— Biver. {In preparation.) 

Royal 8tJo, half vellum^ gilt top, price eachj net, 25s. 

INDEX to Vols. L to L With ADDENDA jErom 1894 to 1896 inclusive. 

Price, bonnd in half yellom, net 20b. 



OPINIONS OF THE PBESS. 

"One of the most ambitious, and ought to be, when it is complete, one of 
the most generally useful legal works which the present century has 
produced." — Literature, 

" A perfect storehouse of the principles established and illustrated by our 
case law and that of the United States." — Law Times. 

"By this time this series has become so widely known, and doubtless 
appreciated, that it becomes unnecessary to do much more than chronicle the 
appearance of the new volume, to state the contents, and to say that its 
workmanship is quite up to the lormer level."— Xaw; Journal. 

"A work of unusual value and interest. . . . Each leading case or 
group of cases is preceded by a statement in bold type of the rule which they 
are quoted as establishing. The work is happy in conception, and this fii'st 
volume shows that it will be adequately and successfully carried out." — 
Solicitors^ Journal. 

" The general scheme appears to be excellent, and its execution reflects the 
greatest credit on everybody concerned. It may, indeed, be said to consti- 
tute, for the present, the high- water mark of the science of book-making." — 
Saturday Review. 
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